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I. SUMMARY OF THE RESEARCH TASK, OBJECTIVES OF THE 
RESEARCH 

 

The role of the merger control has been significantly increased in nowadays economy. 

In the market of the European Union – particularly at the time of the new member states  

accession and afterwards– major company transactions – especially mergers – has been 

happened. Mergers can have either positive or negative effects on the European economy. 

They can have positive effects if they meet the requirements of dynamic competition and are 

able to increase the competitiveness of the European industry, increase the growth and the 

standard of living in the European Community. However it should be guaranteed that the 

reorganisations of the companies should not harm the competition. Therefore, the law of the 

European Community must contain regulations of those concentrations which are able to 

impede the effective competition at the common market. The merger control – in the frame of 

the Competition Law – is a really complex field of law. Due to its complexity it comprise 

several problems. During the analyses  several legal and economic problems have to be faced. 

The European merger control system is a preventive system, not a single merger (above 

the Community dimension) can be declared compatible with the common market without a 

pre-authorisation. The merger control is a long and expensive procedure which comprise 

several uncertainty for companies. The mergers are usually followed by certain restructuration 

of companies: they can restructure their productions, sales, researches and so on. Due to this 

preventive system the companies convince the compatibility of the planned concentration 

before they would invest significant efforts on companies restructuraion, and they can not 

arrive to that situation the Commission would prohibit the merger ex post, and may apply a 

forced disintegration of the company. The aim of this system is to increase the level of 

effectiveness and the rule of law. Although companies might feel uncertain for years till they 

can get a final approval of the merger. The long procedures can not increase the computability 

and the rule of law in the Community and it can be also harmful for the economy as well.  

The principal aim of the research is to analyze the development of merger control rules 

and regulations in Europe and to evaluate them from a new perspective, which is the 

perspective of the rule of law. In the perspective of the rule of law, the evaluation of merger 

control is a completely new approach. This subject has not been analyzed in Hungary yet.  

The basis hypothesis of the thesis was that the European merger system consists several 

rules which can violate the principles of the rule of law. These problems arise from two main 
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sources. The first one is the assessment of the Commission. Even two companies with bona 

fide can not foreseen sure enough the Commission’s decision which can violate the parties 

rights. The other problems are procedural ones. For example the rights of defence are not 

clarified enough during the procedure which can violate the basic rights of the parties. 

The rule of law means that there should be clear rules and procedures. The rule of law 

has been acknowledged by the Convention for the Protection of Human Rights and 

Fundamental Freedoms and by the European Community Law. The roots of the rule of law 

comes from the ancient Roman and German legal systems. The rule of law should also serve 

the economy of the European Community. Any factor which makes the European 

Competition Law unpredictable or uncertain is harmful for the economy. The rule of law 

guarantees the predictability which means the same results for the same legal situation. As it 

was declared by several judgements of the Court of Justice or by the Court of First Instance, 

the rule of law can only be guaranteed if the relevant law is accessible for them. In the 

Competition Law, particularly during the merger control, the same principles should be 

applied. The main objective of the thesis is to reveal the main problems concerning the 

European merger control system in the perspective of the rule of law and to propose solutions 

to increase the level of rule of law in the field of law. 
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II. METHODS AND SOURCES OF THE RESEARCH 

 

The Competition Law is a complex field of law which can only be approached by 

interdisciplinary methods. The thesis is based on comparative researches and case analyses. 

The core of the thesis was inspired by that one year of research program which I spent in 

France where I had the opportunity to get acquainted by the French author’s works. This 

research was completed during that one and a half year what I have spent in the famous 

College of Europe in Brugge (Belgium) as a legal researcher. There I had the chance to 

analyze the works of several British authors and got to know the practice of the Court of 

Justice and the Court of First Instance better. 

During the research I tried to make a complete analyze of the related academic studies, 

national and international studies as well. I also examined the related regulatory frameworks 

and the legal practices as well. The thesis contains several case studies – including cases from 

the Court of Justice and from the Court of First Instance. The thesis contains almost hundred 

analyses of the decisions of the Commission and about fifty judgements. Due to certain limits 

most of the cases are only the summaries of these case studies and can be find in the thesis.  

The thesis has a comparative perspective in time to show the development of certain 

regulatory institutions and their impact on the increase of the rule of law. Some chapters starts 

with the presentations of the previous regulations. Two relevant periods are important for us. 

Regulation (EEC) No 4064/89 lay down the bases of the European merger control system, 

which was significantly amended by the Regulation (EC) No 139/2004. The regulations are 

completed by guidelines and best practices. 

The comparative method of the thesis helps to understand the development of the 

merger control system in the European Union and focuses on those regulatory gaps which 

should be completed or modified in the future. 

It is important to point out the analyzes of the national regulations (therefore the 

Hungarian regulations) are out of the scope of the thesis. The European Competition law and 

the European merger system is wide enough to analyze in this thesis. 
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III. SUMMARY OF THE SCIENTIFIC RESULTS AND THE POSSIBILITIES 
OF USE 

 

The thesis discusses the legal aspects of the European merger-control regulations on 

businesses. The current merger-control are the results of a long and highly complex process, 

forming a constantly evolving area of law. With regards to the main problems, which 

solutions would eventuate in a greater legal certainty and would allow quicker and more 

efficient merger control system within the European Union. 

 

1. The Commission's merger-review criticism method 
 

The sharpest criticism of the current European merger-control system has arisen in 

connection with the method of the Commission's merger review. The Commission argues that 

the logic of argumentation has not always been based on sufficiently solid foundations. As the 

Court has pointed out, the Commission has not always assessed the individual market’s 

behaviour properly, as well entered into ‘extending’ forward-looking argumentations, which 

reasonability was questionable. 

Companies expect the Commission to make impartial judgements for merger requests, 

which is mandatory for the Commission. This is also a fundamental requirement of legal 

certainty which  has to be complied with the EU legislation as well. The Commission must 

ensure that its decisions are based on legally and economically reasonable basis, and to be 

able to detect any practices, which could harm or limit free competition.  

In relation to the appraisal there might occur numerous complications. For example, it 

is difficult to define how important is the increase of efficiency, than the increase of 

dominance. How conscious are consumers and will their behaviour change in the future? 

Certainly regarding the case we may know pieces of information but during the evaluation it 

is hard to define the importance of the information and data. 

The Commission argues that the answer to every posed question is rooted in 

economics, and with the help of economists any of these questions can be answered in an  

exact and predictable way. In  contrary, it could be criticized that the Competition Law - and 

within the merger control law – is the law of economists. 

Due to the lack of consensus a further problem occurred on an economical theory, 

which could form a stable base. and the Commission does not have any fixed choice among 

the economic theories. If the Commission would take a position at least at one of the 
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economic theories, it would result the establishment of a greater legal certainty, but at the 

present circumstances, this may seem unrealistic. This kind of values of choice- made by 

Commission - could lead to exclusivity of an economic theory. 

As long as there is not a unified position among economists, as to which theory should 

be applied, the Commission is not expected to commit itself to a theory or an approach. The 

fact is that if the experts, economists themselves are uncertain, it is very difficult to maintain 

objectivity and authority of Competition Law. However, the Commission - learning from the 

European Court of Justice and the Court's judgments - should come to the conclusion that the 

Commission should leave its  "visionary" role and should not determine irresponsible future 

consequences during its decision making, which is not sufficiently objective or not based on 

solid basics of economics.  

The accurate, comprehensive, thorough and logical reasoning is required by the 

European Court of Justice and from the Court to the Commission. This trend will help to 

improve the legal certainty for merger desired businesses, but we should not forget about that 

a very deep analysis may take some time, which may lead to delay in the proceedings. This 

would also violate the requirements of legal certainty. 

 

2. Critical comments on the Commission's procedure 
 

In the dissertation we thoroughly examined the European merger-control related 

procedural rules. We examined the rules that prevail in the European competition proceedings 

in respect of merger-control, and the guarantees protecting the persons involved in 

competition proceedings. The procedural rule of guarantees is not only found in a codex, in a 

legal norm or in relevant regulations, but in a number of lower standards (guidance, 

communication) include them.  

Related merger-control basic mechanisms rules of the Regulation and the 

implementation is found under Regulation (EC) No 139/2004. It also contains the rules of 

procedure the so called best practices. Though, it does not contain many provisions that could 

assist in the defence of the law.  

With regards to the foregoing, it would be reasonable - the misuse of power advantage 

and to the antitrust cases, the evidence, the investigation process of rules containing the 

Regulation (EC) No 1/2003 - a single regulatory to unite the fusion procedures. If this could 

be achieved, it would be easier to understand and would be more transparency of the rules of 

merger-control. 
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The emergence of the absolute right of defence in each stage has to have a greater 

focus, because of this the Commission can severely admonish the Commission, as is 

demonstrated in the Schneider/Legrand case and as well in followed the sue for damages. The 

Court concluded that the Commission due to a procedural irregularity violated Schneider's 

right of defence. 

The thesis reviewed the merger-control of the most important procedural issues and 

also revealed the weak points, which are likely to reduce the predictability of law, in all the 

law certainty for businesses. With regards to clarity, legal certainty and the existing complex 

system, it would be expedient to incorporate the current rules to new single, binding legal 

instruments, such as a new competition procedural regulation. 

 

3. Critical comments on procedural deadlines 
 

We have considered that the main objective of the Competition Law is to ensure the 

effectiveness of competition, thus to ensure the protection of businesses. It is therefore 

extremely important that the law does not make firms unnecessarily dependent. From the 

legal and economic point of view, it is essential that decisions are taken within a foreseeable 

specified period in cases of merging. 

We can conclude that deadlines stated in Regulation (EC) No 802/2004 are reasonable. 

However, in some cases they are too long, especially if the Commission takes full advantage 

on the available time limits. This existing  uncertain situation is clearly harmful to the 

economy and to businesses as well.  

We examined the ‘professionalism vs. short deadlines’ issue. The situation shows that 

in many cases the Commission made controversial decisions, which due to short deadlines 

weren’t partially substantiated. Therefore it is crucial to develop the organization of the 

Competition Directorate-, which allows shorter notice deadlines where the cases will be 

examined with utmost care and thorough investigation.  

At this point, we should refer to the case that there are no such strict procedural 

deadlines at the judicial review investigation. It also evaluates some problems in itself. It 

could last for years till the Court of Luxembourg makes its final decision and this could 

severely affect businesses. 
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4. The problem of the lex dura lex vs mollis lex 
 

We examined the scope of the application of soft law and the legitimacy of the 

application of European merger-control. This problem has arisen due to the Commission 

issued notices, guidelines, best practices and Unified Application Notice in relation to soft law 

instruments.  

The use of soft law - in line with the European Parliament’s resolution and the 

European Court of Justice case law - should be regarded as a legitimate means of Competition 

Law and merger-control. However, we often face the problem that the basic tool of 

interpretation goes beyond its function and the de facto normative becomes binding. The 

European Parliament's resolution also states that the soft law is aiming to create legal 

certainty; however, it does not serve to ‘impose new obligations’. 

Taken the EP’s rather definite statement into consideration, we can conclude that the 

Commission should be particularly careful about the use of soft law instruments. The 

Commission should reconsider more thoroughly, which norms to use for dura lex in form of 

regulation and when to choose soft law option in mollis lex.  

From the legal certainty’s point of view the rules should be rethought in a rational way 

and, some rules codification should be redefined as well. At the revision of current merger-

control regulation, the significant parts of best practices could be moved to the regulation. The 

soft-law instruments, could be only held as means of interpretation by the Commission. 

 

5. The belief in the effectiveness of one-stop shop  
 

The one-stop system has undoubtedly advantages. This system ensures that the 

businesses concentration plan is to be treated on the basis of a single treatment. The system 

can thus be separated from the national competition rules, which are very important steps in 

providing legal certainty. Also a number of problems may arise if more than one country 

affects the competition process and the appointment of the acting competition authority is not 

clear. 

Further refinements are required to determine the scope of the regulation so that 

companies have clearer and unambiguous rules.  
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6. Critical remarks on the system of case referral to the national competition 
authorities 

 

The complicated rules for the reference system – which shows us which case is related 

to the competition authority among the national competition authorities or the Commission - 

does not in the favour of the rule of law. The rules for the references has been significantly 

improved compared with the previous regulatory system. 

Within three weeks of the date of receipt of the copy of the notification a Member State 

may inform the Commission which shall inform the undertakings concerned that a 

concentration threatens to create or to strengthen a dominant position as a result of which 

effective competition would be significantly impeded on a market, within that Member State, 

which presents all the characteristics of a distinct market, be it a substantial part of the 

common market or not. If the Commission considers, in regard to the market for the products 

or services in question and the geographical reference market there is such a distinct market it 

shall refer to the case which the competent authorities of the Member State concerned. 

According to the Article 1 of Regulation (EC) No 1310/97 a concentration threatens to 

create or to strengthen a dominant position as a result of which effective competition will be 

significantly impeded on a market within the Member State, which presents all the 

characteristics of a distinct market can be also referred to. 

The Member State referred to in the reasoned submission shall, within 15 working days 

of receiving the submission, express its agreement or disagreement as regards the request to 

refer the case. We can conclude that this deadline seems to be too long and it does not support 

the emergence of rule of law. This is particularly true when the competition authorities wait to 

make their decision till the end of the deadline. It would be advisable to shorten this deadline 

for about seven working days. 

 

7. Critical remarks on the system of case referral to the Commission 
 

One or more Member States may request the Commission to examine any 

concentration that does not have a Community dimension but affects trade between Member 

States and threatens to significantly affect competition within the territory of the Member 

State or States making the request. Such a request should be made at most within 15 working 

days of the date on which the concentration is notified, or if there is no notification required, 

otherwise made known to the Member State concerned. The Commission has to inform the 
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competent authorities of the Member States and the undertakings concerned of any request 

without any delay.  

The weakest point of this system is that we can face with different deadlines in 

different countries for the notification of the concentration. And if some countries does not 

join the common referral than it can result parallel investigations. It can undermine the ‘on 

stop shop’ system.  

Another week point of this system is that the Commission can not force the national 

competition authorities to refer to the cases under Community dimension to the Commission. 

These concentrations stays in the competence of national authorities.  

We can observe that the Article 22 of the Merger Regulation related to common 

referrals does not guarantee a complete legal certainty for the companies. The foreseenabality 

of the will of a national competition authority concerning the referral to the Commission is 

still low. This decision still stays in the discretional competence of the Member States. 

Therefore a much more deeper harmonization is needed in the European Union level 

concerning the assessment of concentrations to have a clear guideline for the member states 

for those cases when the concentrations under the community dimension would be advisable 

to refer to the Commission. The Commission’s procedure can be more complicated and more 

expensive (for example higher legal advisory fees) for the companies, and it is not irrelevant 

for companies whish competition authority will decide in their cases.  

 

8. Related problems to the pre-notification consultations 
 

Regulation (EC) No 802/2004 establishes the possibility that the parties can consult to 

the Commission before making the announcement. This can be considered as a progress, 

which aims to accelerate the alleviation of the future procedure. However, since at this stage 

of the procedure is less formal, procedural guarantees are less likely to prevail. In this stage 

the Commission can gather a number of information, to which appropriate treatment is not 

guaranteed. 

At this stage a total discretion is needed from the Commission's from what businesses 

which documents they are asking for. The Commission has to ensure equal treatment for 

companies. 

We can conclude that the pre-notification consultation has significant benefits, but 

there are also disadvantages about legal certainty. There are concerns to the Commission's 
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scope of authority that before pre-notification can carry out investigations without the consent 

of the businesses. 

 

9. The problems of detachments during the procedure 

 

 In the frame of the European merger system the Commission and –in case of a judicial 

review – the Court of Justice or the Court of First Instance should analyze  very complex legal 

and economical questions. The complex system can be a reason for the delay of the 

procedures which can be really harmful for the companies, and therefore the competitiveness 

of the European Union. Consequently the European decision makers would take in account 

those proposals which can accelerate the procedures. However in some complex cases the 

deadlines can not be shortened below a limit because too fast decisions can be too superficials 

and can contain mistakes, which would result the decrease  the level of rule of law. 

 Nevertheless in most of the cases we found those particular problems that by 

separating them the procedures could be shortened without decreasing the level of legal 

certainty. For example the concentration of certain products does not significantly impede 

effective competition in the common market or in a substantial part of it, but for other 

products a deeper examination is necessary for the right decision. In this case a proposed 

solution would be if the Commission makes a ‘part decision”. In this ‘part decision’ the 

Commission would decide in easier question in a shorter time. An effective jurisdictional 

control for these should be guaranteed as well for these ‘part decisions’. It can happen that the 

companies concerned will modify they initial concentration plan due to this ‘part decision’, or 

disregard the possibility of the judicial review of the part decision and wait till the final 

decision of the Commission. 

On the other hand, during the judicial review - as stated aforementioned - it should be 

possible that the Court of First Instance should take an interlocutory judgment which 

organizes some of the disputes. In the case, the Court of First Instance should apply for a 

solution which does not exist in the current regulatory environment. According to it, the Court 

of First Instance in it’s interlocutory judgment would decide in certain questions, and also 

determine those conditions which can make certain parts of the concentration before the final 

judgement of the case. This is similar to the parties assume certain obligations of the merger 

to be compatible with the common market, only here it is the Court of First Instance which 

imposes these conditions. For example, the Court could allow certain that the two companies - 

for example, the same or similar function, producing the products - to merge departments, but 

http://szotar.sztaki.hu/dict_search.php?M=1&O=HUN&E=1&C=1&A=1&S=H&T=1&D=0&G=0&P=0&F=0&MR=100&orig_lang=HUN%3AENG%3AEngHunDict&orig_mode=1&orig_word=azonban&popup_partner=www.fordit.hu&sid=86db438edd590bebfee87bdcccf47b73&L=ENG%3AHUN%3AEngHunDict&W=nevertheless�
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in other product groups to further analyse the issue, additional experts are brought in, until 

thoroughly the legal problem can not be determined. 

Of course, this is only one possibility which would be for businesses if they do not 

wish to wait until the final judgement. In practice many companies are expected  to wait, but 

other businesses in the possession of such interlocutory judgment would modify their original 

intention, and would realise a partial concentration authorised by the Court, because it serves 

they economic rationality. This solution is a new tool, a new opportunity for European 

companies. It would significantly shorten the proceedings in certain cases and it would 

increase the certainty of law and the competitiveness in the European Union. 

 

10. Comments on the judicial review  

 

The Court of First Instance makes every effort to ensure that the decision to be reached 

within a reasonable time. The amendment of the Rules of Procedure in 2005 has also 

promoted it. However, it is still quite a long time to wait for a substantive decision.  

The newly introduced fast-track procedure is indeed more efficient in the process, but 

objective constraints, such as the application of hundreds of pages of translation will always 

slow down the pace. The competition cases, such as the mergers have become increasingly 

complex, the decision, passed a very long period of time is detrimental to the merging parties, 

it has recently seen various proposals for solutions to increase the speed of light in the 

judging.  

One possible solution to the merger cases is the creation of judicial panels. The idea is 

that all legal and the entire factual dispute, the Court of Justice could be appealed. This argues 

against that the Court of First Instance of the number of chambers can not be increased 

indefinitely, because it leads to inconsistency in case law, which would be contrary to the 

Court's role. The Court of Justice must ensure that a uniform interpretation and application of 

Community law.  

Alternatively, a special court would be set up in the competition-related matters. The 

proposed European Competition Court would judge in European Competition Law cases, 

including cartel and merger control cases. The idea here was that the judgments of the Court 

of First Instance could have the right to appeal for the European Competition Court. The 

increase of the number of the judicial panels has been criticized by the procedural legal 

scholars on the bases of the protection of the uniform decision-making. 
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The proposed solutions do not go overnight, but due to the increase number of 

concentrations, economic interest groups are demanding fast judgements, therefore some 

structural reform can not be avoid in the soon future. 

 

11. European Competition Law as a victim of political compromises  

 

The European Competition Law, as well as the European Law in general, is the victim 

of political compromises. The current regulation is also - as previously hinted - results of a 

negotiation between the Member States. Behind each regulatory arrangements there was a 

compromise between the Member States, as compared to the best of all possible solution is far 

from optimal. Therefore, the method of determining the Community dimension, the referral 

rules, the definition of the role of national competition would be modified by the compromise 

of the Member States. 

The provisions of the new Regulation provide a greater legal certainty for businesses, 

because they are more likely to be able to determine whether their behaviour will actually 

violate the Community competition rules or not. A number of problems persist. For example, 

the Commission's decision making has much freedom, and often based on future expectations 

which are not always correct, as the judgments of the Court of First Instance and the Court of 

Justice are also shown. The procedural issues still remained gaps, which makes the whole 

system unpredictable. Of course, the stricter rules of procedure should not lead to 

prolongation of the time, as long procedural times result much uncertainty. 

The new rules are somewhat balanced the- previously perceived dominance of the 

Commission - positions between the companies and the Commission. It was clarified in which 

guidelines on the assessment of horizontal mergers. At the same time in the DG Competition 

of the Commission institutional reforms took place. The procedure becomes more clear, 

certain and more transparent. 

In the reason of clarity and transparency it would be advisable to place the actual rules 

related to mergers in a more transparent and more understandable form. In particular, the 

procedural rules - currently existing mostly in the form of soft law - should be regulated by 

mandatory, transparent, clear binding EU law. The outlined proposals would increase the 

transparency of the EC Competition Law, the procedures would be more predictable and 

foreseeable, and it would be appropriate measure to increase legal certainty for companies, 

contributing to economic development, increase economic efficiency in the European Union. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC0205%2802%29:EN:NOT�
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