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Recommendation from the Supervisor

I met Ivan Jokanovi¢ in the Law of Obligations course when he was a third-year student
at the Faculty of Law of the University of Novi Sad. In the period of undergraduate legal
studies, he demonstrated extraordinary skills, dedication, and devotion to civil law
subjects. This devotion found its natural continuation, first during the legal apprenticeship
period that was crowned by passing the bar exam and becoming an attorney-at-law in
Serbia, and then by his solid and life-changing decision to enrol in the PhD programme at
the Deék Ferenc Doctoral School in Law and Political Sciences in Miskolc, Hungary. In
parallel with his dedication to legal theory and practice, he cultivated his passion for, in
particular, Romance and Slavic languages.

The conjunction between legal theory and practice on the one hand, and the knowledge of
foreign languages, on the other, found its full application in the writing of his PhD thesis,
which concerns the legal position of the consumer in the event of a lack of conformity of
the goods with the sales contract in Croatian, Slovenian, Hungarian, Czech, Slovak,
Polish, Romanian, and Serbian law. For such a thesis to be successfully produced, the
author had to examine the legislation and case law and use legal literature written in the
official languages of all the mentioned countries, together with legal literature written in
English, French, Italian, and Spanish. In essence, the profound knowledge of foreign

languages is an indispensable condition for writing this PhD thesis.

The principal forte of this PhD thesis is its comparative character, featured by a meticulous
and detailed analysis of the regulation governing the consumer’s overall position in the
case of a defective performance of the seller’s obligation. In that sense, it can be of interest
to legal scholars and practitioners from the examined countries, as well as to everyone

else interested in this specific topic.

Together with the introductory and concluding parts, the author divides the PhD thesis
into chapters dedicated to each examined national law. The chapters are divided into
subchapters dealing with the legal sources, the most important definitions, the concept of
a lack of conformity, the seller’s liability and exemptions, deadlines and burden of proof,
goods with digital elements (except in the chapter on the Serbian regulation), consumer

remedies, and consumer (commercial and/or mandatory) guarantees. Since the choice of



the topic was mainly influenced by the recent amendments to the consumer sales law
regulation brought by the transposition of Directive (EU) 2019/771 in all the analysed
national laws (except in Serbia, as an example of the legal framework still under the
influence of Directive 1999/44/EC), the author’s main objective was to establish whether
the change of the consumer’s position concerning the specific issues outlined in the

separate subchapters was significant and beneficial to the consumer.

The right answer to this issue depends on the given legal issue. For example, while the
mandatory hierarchical interrelation between the remedies at the consumer’s disposal,
where repair and replacement are primary, and the appropriate price reduction and the
termination of the contract are subsidiary remedies, generally does not constitute an
improvement of the consumer’s position on a level of the examined national law compared
to the previous, repealed regulation, the novel concept of lack of conformity, combining
subjective and objective elements, favoured the consumer. The general conclusion is that
the recent amendments proved to be beneficial and advantageous to the consumer, albeit
not in relation to each analysed legal issue. In addition, the amendments at the level of the
national regulation can be considered significant, although not in each legal issue, since
the two-year time limit during which the lack of conformity had to emerge for the seller
to be liable remained unaltered (except in the case of the continuous supply of the goods

with digital elements).

It is clear that this PhD thesis constitutes a notable contribution to the research and theory
of the consumer sales law within the Central European region. As the supervisor of Ivan
Jokanovi¢, I warmly recommend this PhD thesis to the attention of all those interested in

this specific topic, and | am looking forward to participating in his official PhD defence.
Budapest, 05 May 2025
Prof. Dr. Attila Dudas
Professor

Supervisor



Summary

This PhD thesis aims to provide an exhaustive and detailed analysis of the regulation
governing the consumer’s position in the event of a lack of conformity of the goods with
the contract in the national legal framework of certain Central European countries. The
issues connected to the defective performance in consumer sales contracts are of
paramount practical importance in the modern world. The selected national countries are
Croatia, Slovenia, Hungary, the Czech Republic, Slovakia, Poland, Romania, and Serbia.
Together with the legal regulation in force at the time of writing of this thesis, the rules
governing the mentioned issue before the recent modifications representing the
transposition of Directive (EU) 2019/771 on certain aspects concerning contracts for the
sale of goods are also covered and examined. The only exception in this regard is Serbia,
where the regulation is still based on Directive 1999/44/EC on certain aspects of the sale
of consumer goods and associated guarantees.

The PhD thesis is divided into 10 separate chapters. While the first and closing chapters
are the introduction and the conclusion, a distinct chapter is dedicated to each examined
national legal framework, i.e., a separate chapter is devoted to the regulation of the
analysed legal matters in Croatian, Slovenian, Hungarian, Czech, Slovak, Polish,

Romanian and Serbian law.

Each national chapter is divided into an identical number (eight) of subchapters (except
the chapter on the Serbian regulation, which contains seven subchapters). The subchapters
deal with the following legal issues: the position of the consumer sales law regulation
within the national legal system, basic notions of consumer sales law, the notion of the
lack of conformity, the seller’s liability and exemptions, the issues of the manifestation of
the lack of conformity and the burden of proof, the matters connected with the goods with
digital elements, legal remedies available to the consumer when there is a lack of
conformity, as well as the contractual and/or mandatory consumer guarantees. The main
objective is to determine whether the recent amendments significantly changed the
consumer’s position and whether this change benefits the consumer compared to the

previous regulation.
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1. INTRODUCTION
1.1. Choice of the Subject

The subject of the doctoral thesis concerns the legal position of the consumer in the case
of a lack of conformity of the goods with the sales contract in Croatian, Slovenian,
Hungarian, Czech, Slovak, Polish, Romanian and Serbian national legal systems. The
choice of the topic is influenced by the recent developments in the field of consumer sales
law, which exert a direct and inevitable impact on the national laws of the Member States.
Specifically, the departing point for the development of the consumer sales law at the level
of the European Union was the enactment of Directive 1999/44/EC of the European
Parliament and of the Council on certain aspects of the sale of consumer goods and
associated guarantees (hereinafter referred to as “Directive 1999/44/EC”). The first
proposal by the Commission of the European Communities for a European Parliament and
Council Directive on the sale of consumer goods and associated guarantees was presented
in 1996, followed by the amended proposal in 1998.1

The crucial importance of Directive 1999/44/EC is demonstrated by the claims in the legal
theory that it “undoubtedly had the greatest impact on contract law”,? and that it “goes to
the heart of private law”.> The European legislator aimed at contributing “to the
achievement of a high level of consumer protection by the measures it adopts pursuant to
Article 95 of the Treaty on the Functioning of the European Union.*

This legal act was characterised by the minimum harmonisation approach, meaning that
Member States were allowed to introduce or retain in force more stringent provisions
aiming to ensure a higher, more advanced level of consumer protection.®> Consequently,
the pertaining provisions introduced by the national legislator could differ from the
European model, causing a lack of uniformity between the national legal orders of the
Member States. The fundamental provisions of this Directive concerned the requirements

of conformity with the contract and the hierarchical order between the remedies available

! Amended Proposal for a European Parliament and Council Directive on the Sale of Consumer Goods and
Associated Guarantees, Explanatory Memorandum, p. 2.

2 Twigg-Flesner, 2008, p. 59.

3 Howelles et al., 2018, p. 167.

4 Directive 1999/44/EC, Recital 1.

S Directive 1999/44/EC, Art. 8, Sec. 2.



to the consumer.® Essentially, by introducing “a common set of minimum rules of
consumer law, valid no matter where goods are purchased within the Community”, the
European legislator intended to “strengthen consumer confidence and enable consumers
to make the most of the internal market”.’

Directive 1999/44/EC was partly amended by enacting Directive 2011/83/EC of the
European Parliament and of the Council on consumer rights (hereinafter referred to as
“Directive 2011/83/EC). Although this Directive has been characterised by the maximum
harmonisation approach,® due to the circumstance that it does not directly concern the
seller’s liability for the lack of conformity in consumer sales contracts, its adoption did
not alter the minimum harmonisation clause of Directive 1999/44/EC.° The planned
modifications of the consumer sales law presented in 2011 by the European Commission
in the Proposal for a Regulation of the European Parliament and of the Council on a
Common European Sales Law proved to be an unsuccessful attempt, since the European
Commission in 2014 declared the withdrawal of this project.®

Therefore, Directive 1999/44/EC was finally repealed by adopting Directive (EU)
2019/771 on certain aspects concerning contracts for the sale of goods (hereinafter
referred to as “Directive (EU) 2019/771”"), whose principal objective is to “strike the right
balance between achieving a high level of consumer protection and promoting the
competitiveness of enterprises, while ensuring respect for the principle of subsidiarity”.!
The most significant feature of this Directive is its maximum harmonisation approach,
constituting a notable shift from the minimum harmonisation approach of Directive
1999/44/EU, meaning that the Member States cannot introduce or retain in force
provisions differing from those contained in the Directive, comprising more, or less
stringent provisions to ensure a higher level of consumer protection.*> However, the
principle of maximum harmonisation is not absolute and unrestricted since the same

Directive envisages instances where the national legislature is allowed to introduce

® Howells et al., 2018, p. 168.

" Directive 1999/44/EC, Recital 6.

8 Directive 2011/83/EC, Art. 4.

® Miscenié et al., 2021, p. 24.

10 Beale, 2016, p. 7.

11 Directive (EU) 2019/771, Recital 2.
12 Directive (EU) 2019/771, Art. 4.



divergent legal solutions. Therefore, the national regulation of defective performance by
the seller may present certain peculiar, country-specific legal solutions. Together with
Directive (EU) 2019/771, Directive (EU) 2019/770 of the European Parliament and of the
Council on certain aspects concerning contracts for the supply of digital content or digital
services (hereinafter referred to as “Directive (EU) 2019/770”) was also enacted, which is
the reason why in legal literature they are known as “Twin Directives”.!3

Directive (EU) 2019/771 has been partly amended, principally in the direction of
promoting and incentivizing repair as remedy, by Directive (EU) 2024/1799 of the
European Parliament and of the Council on common rules promoting the repair of goods
(hereinafter referred to as “Directive (EU) 2024/1799”), also characterized by the
maximum harmonisation approach since the Member States are not allowed to introduce
or maintain the provisions differing from those contained in this Directive.'* However, the
Member States, comprising those that are the subject of this doctoral thesis, are obliged to
transpose the provisions of this Directive by 31 July 2026, starting to apply them from the
same date.®®

Closely connected to Directive (EU) 2019/771, with multiple references to this legal
document, although without amending it, mainly concerning the notion of durability and
the producer’s commercial guarantee of durability, is Directive (EU) 2024/825 of the
European Parliament and of the Council amending Directives 2005/29/EC and
2011/83/EU as regards empowering consumers for the green transition through better
protection against unfair practices and through better information. Its provisions are to be
transposed into the national legal orders of the Member States by 27 March 2026, with
their application commencing from 27 September of the same year.'®

In addition, the case law of the Court of Justice of the European Union (hereinafter
referred to as “the CJEU”), concerning principally the interpretation of the specific
provisions of Directive 1999/44/EC, contributes to a better understanding of and provides
answers to particular legal issues and bears relevance at the level of the Member States.

13 De Franceschi and Schulze, 2023, pp. 2-3.
14 Directive (EU) 2024/1799, Art. 3.

15 Directive (EU) 2024/1799, Art. 22.

16 Directive (EU) 2024/825, Art. 4, Sec. 1.



The inevitable modifications brought by the transposition of Directive (EU) 2019/771 to
national legal orders of the Member States influenced and conditioned the content and the
manner of comparison in this doctoral thesis. Specifically, the legal regulation in force
before the implementation of Directive (EU) 2019/771, when the examined legal systems
were based on Directive 1999/44/EC, is presented in order to determine the level and
importance of amendments. However, the only exception in this regard is Serbia, as a
candidate country for membership in the European Union, which has not yet transposed
Directive (EU) 2019/771. Consequently, solely the legal regulation in force today in
Serbia, as an example of the legal order and the position of the consumer still influenced
by Directive 1999/44/EC, will be examined.

The choice to select the national legal orders of Croatia, Slovenia, Hungary, the Czech
Republic, Slovakia, Poland, Romania, and Serbia was determined by several reasons.
First, it may be stated that all the examined countries belong to the common Central
European cultural circle, sharing similar values. The historical occurrences of the last
century brought Serbia, Croatia, and Slovenia together as components of the same state,
which was the case with the Czech Republic and Slovakia as well. Moreover, all the
analysed countries shared similar, especially economic, development hallmarked by the
absolute predominance of socialism/communism and the subsequent transition period to
the neoliberal market economy. Moreover, these countries, except Serbia, which is a
candidate country as previously mentioned, became Member States of the European
Union, which exerts a decisive influence on their national legal systems, including the
regulation of the consumer sales law.

Furthermore, the scientific literature written in the English language with the main
objective of analysing and comparing the regulation on the consumer’s position in the
event of a lack of conformity in the mentioned countries is scarce and seldom found. In
that regard, taking into account all the outlined reasons, this doctoral thesis may contribute
to a comprehensive understanding of the manners (of) and national-specific legal solutions
introduced by the transposition of Directive 1999/44/EC and Directive (EU) 2019/771 in
the selected countries. The extensive scope of issues analysed in this doctoral thesis aims

to provide a complete and exhaustive overview of the legal position of the consumer in



the event of defective performance by the seller in the national legal frameworks of the
chosen countries.

1.2. Content of the Doctoral Thesis
The doctoral thesis contains separate chapters devoted to the regulation of the lack of
conformity of consumer goods with the sales contract in Croatia, Slovenia, Hungary, the
Czech Republic, Slovakia, Poland, Romania, and Serbia. The final chapter contains
concluding remarks, providing answers to the questions posed. Each chapter, except the
one regarding the Serbian legal framework, is divided into eight subchapters, dealing with
the same legal issues. Namely, the chapters analyse the regulation that was in force before
the transposition of Directive (EU) 2019/771, as well as that currently in force based on
the mentioned Directive. The only exception in this regard is Serbia, whose legal
framework is still influenced by Directive 1999/44/EC. Consequently, the chapter on the
regulation of the subject of this doctoral thesis in Serbia consists of seven subchapters.
The first or introductory subchapter concerns legal sources. Specifically, it focuses on the
place within the legal system where the rules that govern the consumer’s position in the
case of a deficiency in consumer goods, representing the transposition of Directive
1999/44/EC and/or Directive (EU) 2019/771, are located. Particular emphasis is placed
on whether these rules are contained in the Civil Code or other legal act (for example
Obligations Act) constituting sedes materiae in the domain of civil law, or they are
incorporated into a specific consumer protection act, or another legal act dedicated solely
and exclusively to the issue of the lack of conformity of consumer goods with the contract.
In addition, it will be clarified whether the application of these legal provisions is limited
to sales contracts concluded in the consumer context.
The subsequent subchapter regards the most significant definitions of consumer sales law.
More precisely, it presents how the notions of consumer, seller, consumer sales contract,
and goods, as well as other important concepts, are defined in the examined legal
frameworks. A separate subchapter is dedicated to the issue of the lack of conformity or
defect. It deals with whether the national legislature established a general rule or
enumerated specific situations in which there is a non-conformity of the consumer goods

with the contract, focusing on whether a presumption of conformity is introduced. In



addition, this chapter investigates whether the notion of non-conformity combines
subjective and objective criteria.
Furthermore, a particular subchapter concentrates on the point in time at which the defect
has to exist as a prerequisite for the seller’s liability. The same subchapter deals with the
circumstances exonerating the seller from liability. The subsequent part is devoted to the
deadline during which the lack of conformity needs to emerge to hold the seller liable, as
well as to the burden of demonstrating the existence of the circumstances leading to the
seller’s liability. This part also examines the conditions of the presumption of non-
conformity.
The only part missing in the chapter on the Serbian legal framework but contained in the
chapters on all the other examined countries, concerns the goods with digital elements.
Moreover, a separate subchapter concerns the legal remedies at the consumer’s disposal,
with particular emphasis on their hierarchy and interrelations between them, the
conditions of their exercise, and the existence of the consumer’s obligation to previously
notify the seller of the lack of conformity. Finally, the last subchapter is dedicated to the
guarantees that provide additional protection to the consumer. In this part, the conditions
of the guarantee, its content, the potential hierarchy between the available remedies, and
the difference between the contractual/commercial and mandatory guarantee (for the legal
systems where it exists) are covered.

1.3. Objectives
The principal objective of the doctoral thesis is to determine whether the modifications
brought by the transposition of Directive (EU) 2019/771 significantly and radically
changed the consumer’s position in the examined legal frameworks, i.e. whether the
consumer’s condition improved or the modifications negatively affected his/her position.
To be able to provide an answer to this question, a detailed and meticulous examination
of each legal matter deriving from the seller’s defective performance is required.
Therefore, the concluding remarks, as the final chapter of the doctoral thesis, will
structurally follow the content of the national chapters and qualitatively assess the level
of transformation achieved in the consumer’s condition concerning the specific legal
issue. Based on the results applying individually to the analysed national legal systems, a

more general and overall conclusion on the totality of the issues affecting the consumer’s



legal position will be provided. In this regard, the space given in this doctoral thesis to the
Serbian regulation serves as an example of the national legal framework based on
Directive 1999/44/EC and belonging to a country which is not a Member State of the
European Union. Thus, it becomes indispensable to consider and include in the overall
conclusion, as a sample of comparison, the consumer’s position within Serbian law.
Furthermore, the assessment of the modification of the consumer’s legal position requires
the precise evaluation of specific additional issues. First, it is necessary to evaluate
whether the particular legal provisions constitute a correct or verbatim transposition of the
respective parts of Directive 1999/44/EC and Directive (EU) 2019/771. In connection with
that, it will be assessed whether the national rules differ solely linguistically from the
European model or whether they represent a more detailed, peculiar, and country-specific
legal solution affecting the consumer. Taking into account particular legal solutions in the
national legal framework, it is possible to determine to what extent, and in which regard,
these national legal orders diverge from each other and whether these divergences exercise
a beneficial or detrimental influence on the consumer’s condition at a national level and
by way of comparison.

Naturally, the minimum harmonisation character of Directive 1999/44/EC rendered
possible the existence of a considerable number of major and more significant differences
between the national legal systems, allowing the national legislator to introduce or retain
more specific, country-tailored legal solutions. One of the tasks of this doctoral thesis is
to single out and shed light on these differences and assess their impact on the consumer’s
overall position in the event of the lack of conformity of the goods with the sales contract.
In doing so, in conjunction with the relevant case law of the CJEU, the available case law
developed by the national courts of the examined countries proves to be of paramount
importance.

In addition, given that the maximum harmonisation character of Directive (EU) 2019/771
impedes the national legislator from deviating from its legal provisions, relegating such
possibility to specific and expressly allowed legal issues, it is inevitable that the previously
existing divergences between the national legal frameworks of the examined countries
which form part of the European Union significantly and considerably diminished.
Therefore, this doctoral thesis also aims to determine whether the national legislator used



such options and assess their influence on the consumer’s position. It should also be
established whether certain national legislatures proved to be particularly tenacious and
persistent in retaining, where permitted, the country-specific legal solutions, or even
concerning the legal issues covered by the maximum harmonisation clause.

1.4. The methodology employed in the doctoral thesis
The pillar research method utilised in this doctoral thesis is the comparative method,
which is two-fold. Specifically, the comparison is internal since the regulation on the
consumer’s position in the event of defective performance, implying several specific legal
issues, influenced by Directive 1999/44/EC, is interpreted and compared with that based
on Directive (EU) 2019/771, within the same national legal framework. Thus, the
comparison, which exclusively concerns non-conformity in consumer sales contracts, is
performed within the same national legal system. Moreover, the comparison is also
external since the specific issues affecting the consumer’s position within eight different
national legal orders (Croatia, Slovenia, Hungary, the Czech Republic, Slovakia, Poland,
Romania, and Serbia) are discussed and compared. In addition, the external comparison
of the legal solutions that ceased to be applicable due to the transposition of Directive
(EU) 2019/771 presupposes the implementation of the historical comparison.
Furthermore, providing an answer to the question whether the consumer’s position
significantly changed with the amendments brought by the transposition of Directive (EU)
2019/771 necessitates employing the functional method, as part of the comparison.
Namely, it presupposes identifying and comparing the specific legal solutions and
evaluating their impact on the partial and overall position of the consumer in the examined
national legal orders.
The correct application of the comparison implies several other types of interpretations.
Primarily, it is necessary to identify and individuate the legal source(s) within the national
legal framework in which the relevant provisions are (or used to be) situated and delimit
their application from other legal sources which do not directly concern the subject of the
doctoral thesis. Such activity is performed by employing systematic interpretation. In this
regard, determining whether the relevant legal provisions are contained in the Civil Code

(or other legal act with the sedes materiae position in the domain of civil law) or in a



specific act dedicated to consumer protection issues and delving into the (potential)
interrelation between them requires the implementation of the structural method.

Once the pertinent legal source is found, grammatical interpretation, focusing on the
linguistic understanding of the content of the relevant legal provisions and their literal
meaning, and technical interpretation, considering the specific legal language and used
terminology, are applied. It presupposes the use of the hermeneutical method, while the
examination of the content of the relevant legal provisions and the applicable legal notions
and concepts requires the use of the analytical method. Finally, since this doctoral thesis
inevitably takes into account the case law of the national courts and the CJEU, as well as
the clarifications provided by the national and international legal theory, the judicial and
doctrinal interpretations are also applied and contained therein. In that sense, the legal
literature written in the national languages of the examined countries is used, together with
that written in English, Italian, Spanish, and French.

2. CROATIA
2.1. Legal Sources

Upon concluding and ratifying the Stabilisation and Association Agreement with the
European Communities!’ in 2001, Croatia committed to harmonising its legislation and
aligning its level of consumer protection with that of the Community. To achieve this
objective, Croatia agreed to cooperate with the other signatories of the Agreement. This
collaborative effort resulted in the enactment of the first Consumer Protection Act® in
2003 and another in 2014.° The Consumer Protection Act?® currently in force (hereinafter
referred to as “the CroCPA”), which serves as the principal statute, sedes materiae, in the

domain of consumer protection law,?! was adopted in 2022.

17 Zakon o potvrdivanju Sporazuma o stabilizaciji i pridruZivanju izmedu Republike Hrvatske i Europskih
zajednica i njihovih drzava ¢lanica [Law on Ratification of the Stabilisation and Association Agreement
between the Republic of Croatia and the European Communities and their Member States], Narodne novine
[Official Gazette], No. 14/2001.

18 Zakon o zastiti potro$a¢a [Consumer Protection Act], Narodne novine [Official Gazette], No. 96/2003.
19 Zakon o zastiti potro$a¢a [Consumer Protection Act], Narodne novine [Official Gazette], No. 41/2014.
20 Zakon o zastiti potrosa¢a [Consumer Protection Act], Narodne novine [Official Gazette], No. 19/2022,
59/23.

21 Mig¢eni¢ et al., 2021, p. 27.



In the Croatian legal framework, the provisions of Directive 1999/44/EC were
incorporated in the Obligations Act?? (hereinafter referred to as: “the CroOA”), enacted
in 2005 and partly within the Consumer Protection Act. Moreover, Croatia transposed
Directive (EU) 2019/771 by amending the CroOA in 2021. However, the novel provisions
do not retroactively apply to contracts concluded before 1 January 2022.% The Croatian
legislator initially intended to transpose this Directive into a specialised legal act devoted
to consumer protection, aiming to foster more uniformity and reduce the legal
fragmentation concerning consumer law.?*

Consequently, matters concerning consumer rights in the event of a lack of conformity of
the goods with the contract and contractual guarantee are governed by the CroOA. Its
stipulations regarding the seller’s liability for material defects apply to contracts
concluded between two natural persons, between two legal persons, and even consumer
sales contracts.?® The CroOA explicitly delineates the application of certain provisions
exclusively to consumer sales contracts.?®

The adoption of a uniform regulatory approach, with specific exceptions tailored for
consumer sales contracts intended to meet the requirements of harmonising Croatian
consumer protection law with the European Union law, was deemed the most effective
legislative strategy for the transposition of Directive 1999/44/EC.?" This choice was
justified by the fact that the CroOA already contained rules on the conformity of goods
and contractual guarantees before the harmonisation process.?® In that manner, the
Croatian lawmaker aimed at circumventing the fragmentation and guaranteeing a higher
level of coherence of national civil law.?® The subsequent transposition of Directive (EU)
2019/771 did not deviate from this strategy. However, the Croatian legal theory pointed
out that the regulation of the lack of conformity became confusing due to numerous

exceptions related to the character of the contractual party.*

22 7akon o obveznim odnosima [Law on Obligations], Narodne novine [Official Gazette], No. 35/05, 41/08,
125/11, 78/15, 29/18, 126/21, 114/22, 156/22, 155/23.

23 Law on Amendments to the LO, Art. 22.

24 Miséeni¢, 2023, p. 117-118.

25 Jokanovi¢ and Dudas, 2022, p. 25.

% Niksi¢, 2022, p. 532.

27 Petri¢, 2007, pp. 97-98.

28 Misceni¢, 2023, pp. 118-119.; Miséeni¢, 2014, p. 287.

29 Mis¢enic et al., 2021, p. 32.; Tot, 2022, p. 74.

30 Niksi¢, 2022, p. 532.
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Finally, the CroOA may also be considered lex generalis in the field of consumer contract
law, as its provisions apply to business-to-consumer (B2C) contractual civil obligations
unless otherwise determined by special laws governing specific administrative areas,
which have been harmonised with the acquis communautaire, or by the CroCPA itself.3!
2.2. Definitions

The definitions of the fundamental notions of the consumer sales law are contained in the
CroOA and CroCPA. Since there are no substantial differences in this regard compared
with the previous regulation, apart from the introduction of new notions based on
Directive (EU) 2019/771, the rules in force at this moment will be presented in this
subchapter.

To properly transpose the mentioned Directive, the Croatian legislator introduced Art.
399a to the CroOA.3? The consumer is defined as any natural person who concludes a
sales contract outside of his/her trade, business, craft, or professional activity.3® Thus, the
consumer status is determined by two conditions: that a buyer is a natural person, thereby
excluding legal persons from this notion, and that he/she enters into a sales contract for
non-professional purposes. However, the CJEU in the Faber case imposed on the national
court the obligation to ascertain of its own motion whether the purchaser qualifies as a
consumer ‘“‘as soon as that court has at its disposal the matter of law and of fact that are
necessary for that purpose or may have them at its disposal simply by asking for
clarification”.®* This obligation persists even in cases where the purchaser did not invoke
the consumer status.® This interpretation is also valid within Croatian law, meaning that
the Croatian court should independently determine whether a buyer qualifies as a
consumer, regardless of the absence of the explicit invocation of the consumer status.
The CroCPA defines the trader, the other party to a consumer sales contract (seller), as
any person entering into a legal transaction or operating on the market for purposes related
to his/her trade, business, craft, or professional activity, including a person acting in the
name or on behalf of a trader.® It should be underlined that the CJEU in the Wathelet case

31 CroCPA, Art. 3, Sec. 2.; Jokanovi¢ and Dudas, 2022, p. 25.
%2 Kanceljak, 2023, p. 94.

33 CroOA, Art. 3993, Sec. 1 (1).

3 CJEU, Case C-497/13, para. 48.

3 CJEU, Case C-497/13, para. 48.

36 CroCPA, Art. 4, Sec. 1 (34).
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established that the concept of seller encompasses “a trader acting as intermediary on
behalf of a private individual who has not duly informed the consumer of the fact that the
owner of the goods sold is a private individual”.’

Moreover, the goods, which are the object of the consumer sales contract, are defined as
any tangible movable item, except those sold by way of execution or otherwise by
authority of law. This definition also includes water, gas, and electricity, where they are
put up for sale in a limited volume or a set quantity, as well as items with embedded digital
content or digital service or those connected to them in such a way that, without digital
content or digital service, the goods would not be functional.®® These definitions are in
line with Directive (EU) 2019/771. However, the Croatian legislator did not exclude the
application of the provisions dealing with defective performance in the case of a sales
contract whose object is living animals or second-hand goods sold at public auction, as
made possible by Art. 3, Sec. 5 of Directive (EU) 2019/771.

The definition of a consumer sales contract is also contained in the CroCPA. It is a contract
by which the trader transfers or undertakes to transfer the ownership of goods to the
consumer, and the consumer pays or undertakes to pay the price thereof, including any
contract that has as its object both goods and services.®

Finally, the CroOA defines the consumer contract as any contract concluded between the
consumer and any natural or legal person acting within his/her trade, business, craft, and
professional activity, including a person acting in the name or on behalf of such person.*
Implementing the provisions located in Art. 2 of the Directive (EU) 2019/771, the CroOA

37 CJEU, Case C-149/14, para. 45.
38 CroCPA, Art. 4, Sec. 1 (30).
39 CroCPA, Art. 4, Sec. 1 (37).
40 CroOA, Art. 399, Sec. 1 (2).
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introduced the definitions of the notions of digital content,*! digital service,*
compatibility,*® functionality,** interoperability*® and durable medium*, and durability*’.
2.3. The Notion of Lack of Conformity

Before the transposition of Directive (EU) 2019/771, the Croatian legislator adopted a
positive definition of the lack of conformity or material defect (materijalni nedostatak),
differing from Directive 1999/44/EC.*® Notably, the CroOA implemented a numerus
clausus approach, delineating each instance of non-conformity, any of which could be
applied alternatively.*® Therefore, it sufficed for the goods to fail to comply with at least
one of the enumerated criteria for the consumer to invoke the available remedies.

In the first instance, the CroOA stipulated that a defect existed when the goods did not
possess the necessary qualities for their regular use or circulation.® Essentially, this case
encompassed two distinct scenarios: the absence of the necessary qualities required for
regular use and their circulation in the market. This provision is similar to Art. 2, Sec. 2
(c) of Directive 1999/44/EC, which presumes that the goods conform to the consumer
sales contract if they are fit for the purposes for which goods of the same type are normally
used. The Croatian legal literature asserted that the determination of regular use of goods

should have been objective, considering the nature of the goods in question.>

41 Art. 3993, Sec. 1, P. 4 of the CroOA: Digital content is data which are produced and supplied in digital
form.

42 Art. 399a, Sec. 1, P. 5 of the CroOA: Digital service is a) a service that allows the consumer to create,
process, store or access data in digital form or b) a service that allows the sharing of any other interaction
with data in digital form uploaded and created by the consumer or other users of that service.

43 Art. 399a, Sec. 1, P. 6 of the CroOA: Compatibility is the ability of the goods to function with hardware
or software with which goods of the same type are normally used, without the need to convert the goods,
hardware or software.

4 Art. 399a, Sec. 1, P. 7 of the CroOA: Functionality is the ability of the goods to perform their functions
having regard to their purpose.

4 Art. 399a, Sec. 1, P. 8 of the CroOA: Interoperability is the ability of the goods to function with hardware
or software different from those with which goods of the same type is normally used.

4 Art. 399a, Sec. 1, P. 9 of the CroOA: Durable medium is any instrument which enables the consumer or
the seller to store information addressed personally to that person in a way that is accessible for future
reference, for a period of time adequate for the purposes of the information, and which allows the unchanged
reproduction of the information stored.

47 Art. 399a, Sec. 1, P. 10 of the CroOA: Durability is the ability of the goods to maintain their required
functions and performance through normal use.

48 Petri¢, 2007, p. 103; Cesi¢, 2021, p. 397.

49 Migéenic¢ et al, 2021, p. 52.; Jokanovi¢ and Dudas, 2022, pp. 28-29.

0 CroOA, Art. 401, Sec. 1 (1).

51 Miséeni¢ et al., 2021, p. 53.
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Furthermore, the lack of conformity arose when the goods lacked the necessary qualities
for the specific purpose intended by the consumer, provided that such purpose was known
or should have been known to the seller.> This provision shares similarities with Art. 2,
Sec. 2 (b) of Directive 1999/44/EC.> However, the legal framework under Croatian law
was more advantageous to consumers, as its application did not depend on the consumer’s
obligation to inform the seller about the specific purpose, which was to be interpreted as
diverging from the regular purpose of the goods.>* Thus, a non-conformity could have
existed even if the seller became aware of such a specific purpose from other sources.*
Curiously, the Croatian legislator did not explicitly mandate that the seller must have
known or should have known about the specific purpose at the time of the conclusion of
the contract.

Another instance of the lack of conformity pertained to the situation when the goods
lacked qualities and characteristics explicitly or implicitly agreed upon or stipulated.>®
This provision accentuated the intention of the parties regarding the qualities and features
of the goods, which could be articulated expressly in the consumer sales contract or by
tacit deed (facta concludentia). It aligns with the overarching, general principle of
Directive 1999/44/EC, which mandates the seller to deliver goods conforming to the
contract. However, the Croatian legislator did not raise this provision to a general rule;
rather, it remains only one of several instances indicating a defect.>” This provision also
encompasses the qualities and characteristics of the goods stipulated in a legal act.>®
Moreover, a defective performance existed when the seller delivered goods that did not
adhere to the sample or model unless the sample or model was presented solely for
informational purposes.®® It implies that a sample or model was exhibited to the buyer

before the conclusion of the sales contract. Although this provision corresponded to Art.

52 CroOA, Art. 401, Sec. 1 (2).

%3 The goods were presumed to be in conformity with the contract if they were fit for any particular purpose
for which the consumer requires them and which he made known to the seller at the time of conclusion of
the contract and which the seller has accepted.

54 Petri¢, 2007, pp. 104-105; Gorenc et al., 2014, p. 687.

55 Miséeni¢ et al, 2021, p. 53.

% CroOA, Art. 401, Sec. 1 (3).

57 Petri¢, 2007, p. 104, Mis&enic¢ et al, 2021, pp. 52-53.

%8 Miséeni¢ et al, 2021, p. 53.

%9 CroOA, Art. 401, Sec. 1 (4).
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2, Sec. 2 (a) of Directive 1999/44/EC, the Croatian legal theory underlined that it applied
only to commercial contracts.®
The lack of conformity also arose when the goods lack qualities inherent to the other goods
of the same type, which the consumer could have reasonably expected based on the nature
of the goods, particularly considering public statements made by the seller, the
manufacturer, and their representatives regarding the qualities of the goods (advertising,
labelling, etc.).®* Thus, this instance combines subjective (the consumer’s reasonable
expectation) and objective requirements (the qualities inherent to the goods of the same
type).52 The Croatian legal literature underscored that the consumer’s reasonable
expectation could have extended to durability.5® The seller could be exempt from liability
for the public statements made by the manufacturer and his/her representative, upon which
the consumer relied for the qualities of the goods, in the following cases:
- if the seller did not know or could not have known about the public statement
in question;
- if the public statement was retracted by the time of the conclusion of the
contract;
- if the public statement did not influence the consumer’s decision to enter into
the sales contract.*
These cases were determined alternatively, indicating that the presence of any was
sufficient to exonerate the seller from liability for the public statement. Notably, this
exemption only applied to public statements made by the manufacturer and his/her
representative, excluding the seller’s public statements. Such a legal solution was more
beneficial to the consumer’s position compared to Directive 1999/44/EC.%° Additionally,
unlike the mentioned Directive, the CroOA did not explicitly place the burden of proof on
the seller. Given the general presumption of good faith (bona fides) inherent in civil law,

60 Gorenc et al., 2014, p. 687.

61 CroOA, Art. 401, Sec. 1 (5).

62 Cesi¢, 2021, p. 399.; Gorenc et al., 2014, p. 688.

83 Petri¢, 2007, p. 105.

64 CroOA, Art. 401, Sec. 2.

8 Petri¢, 2007, pp. 106-107; Mis&enic et al, 2021, p. 54.
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the onus probandi regarding the seller’s awareness of the public statement in question was
on the consumer, while in the two remaining cases, it was on the seller.%®

Finally, the CroOA established that there was a lack of conformity when the goods were
improperly assembled, under the condition that the assembly service was included in the
performance of the sales contract.’” The CroOA explicitly envisaged that the assembly
service, to be performed by the seller or his/her representative, had to be part of the
(consumer) sales contract.® Additionally, a defect existed when incorrect assembly
stemmed from deficiencies in the assembly instructions.®® This case presupposed that the
assembly was performed by the buyer (consumer).”® Both instances constituted the
transposition of Art. 2, Sec. 5 of Directive 1999/44/EC.

The transposition of Directive (EU) 2019/771 introduced substantial novelties. The
CroOA now differentiates between subjective and objective requirements of conformity,
although without expressly nominating them. However, unlike the Directive, the Croatian
legislator defines them by determining when a lack of conformity exists, potentially
narrowing consumer protection to those specific cases.”' Regarding the subjective
requirements, the CroOA, implementing Art. 6 of the mentioned Directive, specifies that
there is a lack of conformity in the following cases:

- when the goods do not match the description, type, quantity, and quality or
lack the functionality, compatibility, interoperability, and other features
specified in the sales contract;

- when the goods are not fit for any particular purpose for which the consumer
requires them and which the consumer made known to the seller at the time of
the conclusion of the sales contract at the latest, and in respect of which the
seller has given acceptance;

- when the goods are not delivered with all additional accessories and

instructions, including those on installation, as required by the sales contract;

% Petri¢, 2007, p. 107.; Cesié, 2021, p. 399.

7 CroOA, Art. 401, Sec. 1 (6).

88 Cesi¢, 2021, p. 400.; Gorenc et al., 2014, p. 689.
8 CroOA, Art. 401, Sec. 1 (7).

70 Cesi¢, 2021, p. 400., Gorenc et al., 2014, p. 689.
1 Miséeni¢, 2023, p. 122.
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- when the goods are not supplied with updates as stipulated by the sales
contract.”

The complete determination of the content of these cases is conditioned by the free will
of the parties expressed in the sales contract. Consequently, the subjective requirements
of conformity emanate from the specific contractual relationship between the consumer
and the seller.”® Although the sales contract is not explicitly mentioned concerning the
particular purpose of the goods, the consumer’s communication of such purpose to the
seller, coupled with the seller’s acknowledgement, implies its integration into the sales
contract.”* Unlike the previous legal framework, the Croatian legislature now clearly
mandates the consumer to disclose the particular purpose to the seller, rendering the
seller’s potential awareness from alternative sources immaterial. Additionally, the time
frame for this notification is also specified, stipulating that it should occur “at the time of
the conclusion of the sales contract at the latest”.

Regarding the objective requirements of conformity, the CroOA, transposing Art. 7 of
Directive (EU) 2019/771, stipulates that a lack of conformity should also subsist in the
following scenarios:

- if the goods are not suitable for the purposes for which the goods of the same
type would normally be used, considering any existing law of the European
Union and the Republic of Croatia, technical standards, or if such technical
standards do not exist, applicable sector-specific codes of conduct, if they
exist;

- if the goods do not align with the quality and description of a sample or model
that the seller placed at the consumer’s disposal before the conclusion of the
sales contract;

- ifthe goods are not delivered with additional accessories, including packaging,
installation instructions, or other instructions, as the consumer may reasonably
expect to receive;

- if the goods do not match the quantity or lack qualities and other features,

including those related to durability, functionality, compatibility, and security

2 CroOA, Art. 401, Sec. 1.
8 Miséeni¢ et al, 2021, p. 55.
" Slakoper and Niksi¢, 2022, p. 541.
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normal for goods of the same type and which the consumer may reasonably

expect given the nature of the goods and taking account of any public statement

made by or on behalf of the seller or other persons in previous links of the

chain of transactions, including the manufacturer, particularly in advertising or

on labelling.”
The objective requirements of conformity derive from the reasonable expectations of the
consumer.”® These requirements are applicable in each case, even when not explicitly
stated in the consumer sales contract.”’
In comparison to the previous regulatory framework, the current one presents a more
exhaustive list of factors to consider when establishing the objective requirements of
conformity. The CroOA explicitly mandates that the normal use of goods of the same type
be determined by referencing the EU and Croatian legal regulations, technical standards,
or sector-specific codes of conduct. Prior to the transposition of Directive (EU) 2019/771,
the CroOA did not offer any guidance on assessing the regular use of the goods.
Additionally, the Croatian legislator specifies that a sample or model must be presented
to the consumer before the conclusion of the sales contract. Finally, durability,
functionality, compatibility, and security are explicitly listed among the features the
consumer can reasonably expect. Notably, functionality and compatibility are also
categorised among the subjective requirements for conformity. Although the Croatian
legal theory previously considered durability to be part of the consumer’s reasonable
expectation, its explicit inclusion represents a significant novelty.
The CroOA, in line with Art. 7, Sec. 2 of Directive (EU) 2019/771, specifies that the
public statements referenced in Art. 401, Sec. 2 (4) do not bind the seller if he/she can
demonstrate that:

- he/she did not know nor could have known about the public statement in
question;
- by the time of the conclusion of the contract, the public statement had been

corrected in the same or comparable way as it was originally made;

> CroOA, Art. 401, Sec. 2.
6 Mis¢enic et al. 2021, p. 55; Afferni, 2022, p. 262.
" De Franceschi, 2019, p. 86; Twigg-Flesner, 2020, p. 56.
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- the public statement could not have influenced the consumer’s decision to
purchase the goods.”
This provision introduces two significant changes. First, it explicitly assigns the burden
of proof to the seller to demonstrate the existence of at least one of the enumerated
circumstances. Secondly, it expands the scope of the seller’s exemption to encompass
his/her own public statements, not being confined anymore to those made by the
manufacturer and his/her representatives. Such a legal framework is less beneficial to the
consumer compared to the previous one.
Finally, the CroOA incorporated provisions addressing the lack of conformity due to
incorrect installation (the so-called IKEA clause) within the same section as those related
to the objective requirements for conformity. Specifically, a lack of conformity also arises
when the goods are improperly installed or assembled, provided that the installation or
assembly service is part of the sales contract and was performed by the seller or a person
under his/her responsibility.”® Furthermore, another instance of the lack of conformity
occurs when the installation or assembly was intended to be performed by the consumer
and, although done by the consumer, the incorrect installation or assembly results from
the deficiencies in the instructions provided by the seller or, in the case of goods with
digital elements, provided by the seller or the supplier of digital content or digital
service.®
2.4. The Seller’s Liability and Exemptions

Before the implementation of Directive (EU) 2019/771, the CroOA imposed liability on
the seller for any lack of conformity existing at the time of passing of risk to the consumer,
irrespective of the seller’s knowledge of such defect.®! This stipulation aligned with Art.
3, Sec. 1 of Directive 1999/44/EC. The issue of the seller’s fault or gross negligence
concerning the existence of the defect was deemed irrelevant.®? Furthermore, the 2014
CroCPA, in line with Art. 20 of Directive 2011/83/EU, delineated the precise moments

when the risk of loss or damage passed to the consumer. It occurred, as a general rule, at

8 CroOA, Art. 401, Sec. 3.

9 CroOA, Art. 401, Sec. 2 (5).

8 CroOA, Art. 401, Sec. 2 (6).

81 CroOA, Art. 400, Sec. 1.

82 Migcenié et al, 2021, p. 90; Cesié, 2021, p. 396; Gorenc et al., 2014, p. 684.
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the moment of the delivery in possession of the goods to the consumer or a person
appointed by the consumer other than a carrier.8 An exception to this rule was provided
if the carrier was selected at the consumer’s proposal, whereby the passing of the risk of
loss or damage to the consumer occurred at the time of the delivery in possession of the
goods to the carrier.®*

The Croatian legislator improved the consumer’s position by establishing the seller’s
liability for any lack of conformity appearing after the passing of risk to the consumer if
it stemmed from a pre-existing cause.®® Such a rule, although not explicitly outlined in
Directive 1999/44/EC, did not diverge from it since the legal theory interpreted the
provision from Art. 3, Sec. 1, which states that “the seller shall be liable to the consumer
for any lack of conformity which exists at the time the goods were delivered,” comprising
hidden defects that emerge after the delivery.%®

Interestingly, the CroOA initially contained a provision exempting sellers from liability
for a minor lack of conformity.®” This legal solution was in conflict with the minimum
level of consumer protection outlined in Directive 1999/44/EC.88 Specifically, while in
the mentioned Directive, the minor nature of the lack of conformity impeded the consumer
from terminating the contract,®® the Croatian lawmaker exonerated the seller from any
liability, depriving the consumer of any redress against the seller. This provision was
abolished in 2008 by amending the CroOA.*°

Furthermore, the CroOA, implementing Art. 2, Sec. 3 of Directive 1999/44/EC, stipulated
that the seller would not have incurred liability if the defect present at the time of the
conclusion of the contract was either known or could not have remained unknown to the
consumer.®* This case implied that the consumer, aware of the defect, accepted it while

concluding the sales contract and that the seller acted in bona fide.®?> However, the seller

832014 CroCPA, Art. 45, Sec. 1.

842014 CroCPA, Art. 45, Sec. 2.

8 CroOA, Art. 400, Sec. 2.

8 Afferni, 2022, p. 205; Mis¢eni¢ et al, 2021, p. 58.

87 CroOA, Art. 400, Sec. 4.

8 Petri¢, 2007, p. 109.

8 Directive 1999/44/EC, Art. 3, Sec. 6.

% Zakon o izmenama i dopunama Zakona o obveznim odnosima [Law on Amendments to the Obligations
Act], Narodne novine [Official Gazette], No. 41/2008.
%1 CroOA, Art. 402, Sec. 1.

9% Migcenié et al, 2021, p. 89.; Cesié, 2021, p. 402.
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could not be exempt from liability, even for an easily noticeable defect, when he/she
explicitly stated that the goods were without defects or possessed specific qualities and
features.®® Notably, the Croatian legislator omitted to specify the formal requirement for
the seller’s statement to bear significance, implying that verbal assertions could be
sufficient to establish his/her liability. The circumstance exempting the seller from
liability contained in Directive 1999/44/EC, when the lack of conformity originated from
materials provided by the consumer, was not transposed into Croatian law.

Finally, the Croatian legislator determined that the contractual stipulation excluding or
limiting the seller’s liability for the lack of conformity was null and void in the event of a
consumer sales contract.®*

The implementation of Directive (EU) 2019/771 into the CroOA did not introduce many
new elements, except for provisions concerning goods with digital elements. Specifically,
the rules on the seller’s liability regardless of fault,® which encompasses non-conformity
arising from a pre-existing cause,*® remained unchanged. The novel 2022 CroCPA did not
alter the rules regarding the transfer of the risk of loss or damage to the consumer.®’
Nevertheless, the CroOA incorporated a specific provision applicable to goods requiring
installation or assembly by the seller or a person under the seller’s responsibility. In such
scenarios, the transfer of risk to the consumer occurs upon the completion of the
installation or assembly.®® This legal approach is consistent with Recital 40 of Directive
(EU) 2019/771.

The provision exempting the seller from liability if the consumer is aware of the lack of
conformity®® is preserved, despite its absence from Directive (EU) 2019/771.2%° The
seller’s assertions that the goods are devoid of defects or have specific qualities continue
to amplify his/her liability.*°* However, the CroOA, transposing Art. 7, Sec. 5 of Directive

(EU) 2019/771, exonerates the seller from liability for the lack of conformity concerning

9% CroOA, Art. 402, Sec. 4.

% CroOA, Art. 408, Sec. 2.

% CroOA, Art. 400, Sec. 1.

% CroOA, Art. 400, Sec. 2.
972022 CroCPA, Art. 49.

% CroOA, Art. 400, Sec. 7.

9 CroOA, Art. 402, Sec. 1.

190 De Franceshi, 2019, p. 112.
101 CroOA, Art. 402, Sec. 4.
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the objective requirements for conformity, provided that two conditions are fulfilled.
Firstly, the seller must inform the consumer at the moment of the conclusion of the
contract that a specific feature of the goods deviates from the objective requirements for
conformity. Secondly, the consumer must explicitly and separately accept this deviation
when concluding the contract.%2 This provision applies solely to consumer sales contracts.
2.5. The Manifestation of the Lack of Conformity and the Burden of Proof

Prior to the 2021 amendments, the CroOA stipulated that the seller was liable for any lack
of conformity manifesting two years after the delivery of the goods.*%® This provision was
the transposition of Art. 5, Sec. 1 of Directive 1999/44/EC. The Croatian legislator
permitted the contractual parties to agree on extending this two-year deadline,** implying
that it applied unless a longer period was mutually agreed upon by the parties.'%
Furthermore, the CroOA specified that this two-year period recommenced from delivering
the repaired goods or replacing parts in the respective cases.%®

Regarding the burden of proof about the existence of the lack of conformity, the
interpretation of the CJEU provided in the Faber case that “the onus is, in principle, on
the consumer to furnish the evidence that a lack of conformity exists and that the lack of
conformity existed at the time when the goods were delivered”%” applies in the framework
of Croatian law as well.

However, influenced by Art. 5, Sec. 3 of Directive 1999/44/EC, the Croatian legislator
improved the consumer’s position by instituting a presumption that a lack of conformity
existed at the time of the passing of risk if it became apparent within six months from that
moment. This presumption, however, was rebuttable (praesumptio iuris tantum) as the
CroOA allowed the seller to demonstrate that the defect did not exist at the time of the
passing of risk.1%® Consequently, the burden of proof shifted to the seller in this specific

context, deviating from the general principle that it lies with the consumer. Additionally,
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the presumption was rendered inapplicable if it was incompatible with the nature of the
goods or the nature of the lack of conformity.%®

The CJEU in the Faber case offered pivotal elucidations regarding the consumer’s
obligations regarding this presumption, which bear relevance to the Croatian legal
framework.!1® Specifically, to leverage the shifted burden of proof, the consumer is
obligated to “furnish evidence that the goods sold are not in conformity with the relevant
contract”.!! This obligation does not extend to proving “the cause of that lack of
conformity” nor establishing that “its origin is attributable to the seller”.!*? Rather, it
suffices to evince the existence of a lack of conformity. Additionally, the consumer should
substantiate that “the lack of conformity in question became apparent, that is to say,
became physically apparent, within six months of delivery of the goods”.!*?

Moreover, the CJEU established that Art. 5, Sec. 3 of Directive 1999/44/EC “must be
regarded as a rule of equal standing to a national rule which ranks, within the domestic
legal system, as a rule of public policy”.*'* Consequently, the domestic legal provision
transposing the aforementioned Art. 5, Sec. 3 must be mandatorily invoked by the national
judiciary.!®® The intent of the CJEU was to safeguard the consumer who inadvertently
overlooked the use of the aforementioned presumption.!®

Regarding second-hand goods, the CroOA used the opportunity given by Art. 7, Sec. 1
(2) of Directive 1999/44/EC, permitting contractual parties to agree on a one-year period
for the seller’s liability.*!” Such a reduction was discretionary and contingent upon the
contractual parties’ freedom of contract. In the absence of such an agreement, the default
two-year time limit would have also applied to second-hand goods. Any contractual
stipulation specifying the seller’s liability for a duration shorter than one year would have

been rendered null and void.!8
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The transposition of Directive (EU) 2019/771 did not introduce substantial alterations
compared to the previous regulation. Notably, the provisions delineating the seller’s
liability for the lack of conformity that became apparent within two years of delivery,*®
and permitting the contractual parties to stipulate a reduced one-year time limit for second-
hand goods!?® are preserved. Likewise, the opportunity for extending the two-year time
limit!2! and its expiry in the case of repaired goods or replaced parts remained
unchanged.'?? However, the presumption concerning the existence of a lack of conformity
at the moment of the passing of risk underwent refinement to favour consumers.
Specifically, in alignment with Art. 11, Sec. 1 of Directive (EU) 2019/771, its duration is
extended from six months to one year.!?® The Croatian legislator did not use the
opportunity provided by Art. 11, Sec. 2 of the mentioned Directive to introduce a two-
year validity period for this presumption. Nonetheless, other aspects of this presumption
remained unaltered.
2.6. Goods with digital elements

The Croatian legislator has specifically excluded the application of the provisions of the
CroOA related to the lack of conformity in the event of consumer contracts for the delivery
of digital content or digital services. Nevertheless, an exception to this exclusion concerns
the instances where movable goods into which digital content or digital services are
incorporated are the subject of a sales contract, and digital content or digital services are
so interconnected with the goods that their absence prevents the goods from performing
their functions. Moreover, such digital content or digital service must be supplied under
the sales contract, whether by the seller or a third person.'?* These goods are categorised
as “goods with digital elements”.

The application of the provisions of the CroOA on the lack of conformity presupposes the
simultaneous fulfilment of these two conditions. The CroOA addresses potential
ambiguities regarding whether the obligation to provide incorporated or interconnected

digital content or digital service originates from the consumer sales contract by presuming
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that they are included.!?® These legal solutions are concordant with Art. 3, Sec. 3 of
Directive (EU) 2019/771.

The primary objective of restricting the application of the provisions contained in the
CroOA is to delineate and differentiate its scope from that of the Act on Certain Aspects
of the Contract for the Supply of Digital Content and Digital Services.?® By the latter act,
the Croatian legislator transposed the Directive (EU) 2019/770.

The provision determining the precise moment of the passing of the risk of loss or damage
to the buyer (consumer) in the context of goods with digital elements is articulated within
the CroOA. Therefore, in this case, the general rule from Art. 49 of the new Consumer
Protection Act does not apply. Namely, the CroOA establishes that the risk of loss or
damage is transferred to the buyer (consumer) either upon the completion of the one-off
supply of digital content or digital service or at the commencement of the continuous
supply of digital content or digital service.?’

Moreover, the presumption that the lack of conformity existed at the moment of the
passing of the risk to the consumer if it becomes apparent within one year from that
moment also extends to goods with digital elements.*?® Transposing Art. 11, Sec. 3 of
Directive 2019/771, the CroOA introduced specific rules regarding the burden of proof in
the event of a continuous supply of digital content or digital service, significantly
reinforcing the consumer’s position.

If the consumer sales contract stipulates a period for the continuous supply, the burden of
proof to demonstrate the absence of a lack of conformity rests with the seller for a period
of two years from the moment of the passing of the risk.!?® Should the continuous supply
period exceed two years, the seller retains this burden for the entire duration of the supply
period.’3® Conversely, if the sales contract provides for the one-off supply of digital

content or digital service, the onus probandi shifts to the consumer.3! Thus, in that case,
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to use the available remedies, the consumer must demonstrate that the lack of conformity
existed at the time the one-off supply was completed.

The temporal scope of the seller’s liability for the lack of conformity concerning the
continuous supply of digital content or digital service corresponds to the period during
which the burden of proof is incumbent upon the seller. Specifically, if the consumer sales
contract envisages a continuous supply period exceeding two years, the seller’s liability
persists for the entirety of that duration.'3 Conversely, when the consumer sales contract
specifies a shorter continuous supply period, the seller is liable for any lack of conformity
of the digital content or digital service that arises within two years from the moment of
the passing of the risk.13® These provisions represent the transposition of Art. 10, Sec. 2
of Directive (EU) 2019/771.

Regarding the subjective requirements of conformity, the Croatian legislature envisages
that there is a lack of conformity when goods are not supplied with updates as specified
by the sales contract.'* This provision is particularly applicable to goods with digital
elements. It presupposes that the seller’s obligation to provide the goods with updates
emanates from the consumer sales contract. As articulated in Recital 28 of Directive (EU)
2019/771, updates are intended to “improve and enhance the digital content and digital
service element of the goods, extend their functionalities, adapt them to technical
developments, protect them against new security threats or serve other purposes”.

The CroOA imposes additional obligations on the seller when goods with digital elements
are the subject of the consumer sales contract, also differentiating between single and
continuous supply. Concerning the single supply of digital content or digital service, the
seller is obliged to inform the consumer about updates, including security updates
necessary to maintain the goods without defects, and ensure them for a period the
consumer may reasonably expect, taking into account the type and purpose of the goods
and digital elements and considering the circumstances and nature of the sales contract.3®
This provision reflects the transposition of Art. 7, Sec. 3 (a) of Directive (EU) 2019/771.
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The seller is not required to ensure every available update. Instead, his/her obligation is
limited to those updates necessary for maintaining conformity with the subjective and
objective requirements.**® Therefore, unless otherwise stipulated in the sales contract, the
seller is not obliged to provide updates that extend beyond the need to maintain the
conformity of the goods or improve the digital elements.*’

The CroOA places a particular emphasis on security updates. However, the seller’s
obligation is not restricted solely to this particular type of update.*® Finally, it would be
erroneous to assume that the seller ensures updates for the single act of supply of digital
content or digital service in each case. This obligation is contingent upon the consumer’s
reasonable expectations or the content of the specific sales contract.**

In line with Art. 7, Sec. 3 (b) of Directive (EU) 2019/771, the CroOA establishes different
deadlines for consumer sales contracts entailing a continuous supply of digital content or
digital service. When the continuous supply period exceeds two years, the obligation to
ensure updates extends until the expiration of that period.**° Additionally, if the duration
of continuous supply is two years or less, the obligation remains for a period of two years
commencing from the moment of the passing of the risk.}4!

The consumer is not mandated to install updates provided by the seller.'*? However, the
seller will not be held liable for the lack of conformity solely attributable to the consumer’s
failure to install updates within a reasonable timeframe, provided that one of two
alternatively set conditions is met. Firstly, the seller must have informed the consumer
about the availability of the update and the potential consequences of the failure to install
it. Secondly, any failure to install the update or the incorrect installation by the consumer
must not stem from shortcomings in the installation instructions provided to the
consumer.43

This legal solution aligns with Art. 7, Sec. 4 of Directive (EU) 2019/771. The Croatian
legislator did not clarify the type of language in which the seller should inform the
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consumer about the consequences of the failure to install the update. In this regard, the
seller can solely be exempt from liability for the lack of conformity resulting from the
failure to install the update, i.e., this provision does not encompass other causes.'*
Lastly, the seller will not be liable for the lack of conformity if he/she, at the moment of
the conclusion of the contract, explicitely informed the consumer that a particular
characteristic of the goods diverges from the criteria contained in Art, 401a, Sec. 1 and 2
and the consumer explicitly and separately accepted it while concluding the contract.**®
2.7. Consumer Remedies
Before the transposition of Directive (EU) 2019/771, the consumer was allowed to
request, by his/her choice, from the seller the elimination of the lack of conformity,
delivery of flawless goods, price reduction, or to declare the contract terminated.'*® The
consumer was also entitled to compensation for damages according to the general rules of
tort law, encompassing indirect damages caused to other property by the defect (damnum
extra rem).14’
Despite the use of the term “by his/her choice”, suggesting that the consumer could select
any of the remedies without adhering to a specific hierarchy, the provisions regarding the
termination of the contract indicated otherwise.'*® Specifically, to terminate the contract,
the consumer was required to give the seller an additional adequate time limit to fulfil
his/her contractual obligation.'*® Such performance of the contractual obligation was to
be interpreted as presupposing the rectification of the defect through repair or
replacement.’>® Notably, the requirement of providing an additional time limit did not
apply to the remedy of price reduction.’™® Consequently, the hierarchy of remedies
established by the Croatian legislator differed from the model prescribed by Directive
1999/44/EC since repair, replacement, and price reduction were considered primary

remedies, while the subsidiary status was given only to the termination of the contract.>?
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The lesser relevance of the lack of conformity precluded the possibility of terminating the
contract.’>® This limitation was introduced by the amendments to the CroOA in 2008.1%*
Concerning the consumer’s request to eliminate the lack of conformity by repair or
replacement, the Croatian legal theory underlined that the seller was allowed to choose
the alternative remedy to remove the defect when the realisation of the consumer’s
demand was difficult or would have caused disproportionately high costs. This
interpretation stemmed from the respect for the principles of the prohibition of the abuse
of rights and the prohibition of causing damage.*>> However, the CroOA stipulated that
repair and replacement had to be performed within a reasonable time.'® The exact
duration of this time limit was contingent on the circumstances of the specific case.®’
The price reduction was calculated based on the difference at the moment of the
conclusion of the contract between the value the goods would have had if they conformed
to the contract and the value of the defective goods.!®®

Relying on Art. 5, Sec. 2 of Directive 1999/44/EC, the Croatian legislature implemented
a two-month notification period commencing from the moment a lack of conformity was
discovered, during which the consumer had to inform the seller. This notification had to
occur within two years from the moment of the passing of the risk to the consumer. The
same timeframe applied to both visible®™® and invisible defects.16°

Regarding the content of the notification, the CroOA explicitly stated that the consumer
was not required to provide a detailed description of the lack of conformity, nor to invite
the seller to inspect the goods.*®! In this context, it is essential to consider the judgment of
the CJEU in the Faber case. The CJEU clarified that “the notification to be given relates
only to the existence of that lack of conformity and that it is not subject to rules of evidence
which would make it impossible or excessively difficult for the consumer to exercise his

rights”.%2 Consequently, as interpreted by some legal scholars, this ruling indicated that
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the consumer is not obligated to provide a detailed account of the lack of conformity when
informing the seller.’®® Thus, the notification requirements in Croatian law are consistent
with the aforementioned judgment.®*

In addition, the rights of the consumer who timely informed the seller of the defect expired
after two years from the day of sending the notification to the seller, unless the seller’s
fraudulent conduct prevented the consumer from exercising these rights.®® This two-year
timeframe constituted a preclusive time limit, meaning that, upon its expiration, the
consumer’s rights, including the right to initiate a legal proceeding, were extinguished.'®
However, the CroOA entitled the consumer, who had timely informed the seller of the
lack of conformity and had not paid the price, to a price reduction or claim damages even
after the expiration of this period, as an objection against the seller’s request for
payment.'®” Essentially, in that case, the two-year time limit was a limitation period in
relation to the price reduction and compensation for damages.*%®

One of the most significant changes introduced by the 2021 amendments to the CroOA
concerns the transformation of the hierarchy of consumer claims.!®® Notably, the
appropriate price reduction, whose manner of calculation remained the same (Art. 420),
became a secondary remedy, together with the termination of the contract. The removal
of the non-conformity (repair) and delivery of flawless goods (replacement) remained the
primary set of remedies. The provision of the CroOA concerning the compensation of
damages (Art. 410, Sec. 2), along with the aforementioned rules on the notification of the
seller, distinguishing between visible and invisible defects (Art. 403, Sec. 4 and Art. 404,
Sec. 1 and 2), the content of the notification (Art. 406, Sec. 1), and preclusive time limit
(Art. 422), remained unaltered. Although the CroOA permits the consumer to withhold
the payment of any of the unpaid portion of the price until the seller fulfills his/her
obligations, it did not use the opportunity provided by Art. 13, Sec. 6 of the Directive (EU)
2019/771 to establish the conditions and modalities for the exercise of this right.1’®
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Regarding the primary set of claims, the consumer is entitled to choose between repair
and replacement, unless the chosen recourse would be impossible or, compared to another
remedy, would impose disproportionate costs on the seller, taking into consideration all
circumstances, particularly the value the goods would have if there were no lack of
conformity, the significance of the lack of conformity and whether repair or replacement
could be performed without significant inconvenience to the consumer.’* Thus, the
consumer’s liberty of choice is not unrestricted. This legal solution represents the
transposition of Art. 13, Sec. 2 of Directive (EU) 2019/771.

The CroOA, transposing Art. 13, Sec. 3 of Directive (EU) 2019/771, permits the seller to
refuse to rectify the lack of conformity if the repair and replacement are impossible or
would impose disproportionate costs taking into account all circumstances, especially
those relevant to excluding the consumer’s choice between repair and replacement.'’2
The Croatian legislator mandates that repair or replacement must be carried out free of
charge, within a reasonable timeframe from the moment the seller is informed by the
consumer about the lack of conformity and without causing any significant inconvenience
to the consumer, considering the nature of the goods and their intended purpose by the
consumer.1” This legal solution is in line with Art. 14, Sec. 1 of Directive (EU) 2019/771.
Interestingly, the CroOA does not specify the reasonable timeframe within which the
seller must fulfil the consumer's request for repair and replacement. In this context, Recital
55 of Directive (EU) 2019/771is relevant, which states that a reasonable time should be
interpreted as “the shortest possible time necessary for completing of repair or
replacement” and determined objectively by taking into account ‘“the nature and
complexity of the goods, the nature and severity of the lack of conformity, and the effort
needed to complete repair or replacement”.

In addition, the CroOA obligates the consumer to make the goods available to the seller.
Conversely, the seller must take over the goods and bear the associated costs.!’* The

seller’s obligation to take back the replaced goods at his/her expense is not particularly
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mentioned. However, the seller has to bear the costs of eliminating the lack of conformity
and delivering other goods without defects.!’®

The Croatian legislator explicitly states that the consumer shall not be liable for
compensation for the normal use of the replaced goods during the period preceding their
replacement.’® It is worth underlining that Recital 57 of Directive (EU) 2019/771 clarifies
that the use of the goods is to be considered normal when it is in line with the nature and
purpose of those goods. Notably, this regulation is confined to consumer sales contracts.
These provisions represent the transposition of Art. 14, Sec. 4 of the Directive (EU)
2019/771, shaped by the ruling of the CJEU in the Quelle case.'’” The CJEU determined
that Article 3 of Directive 1999/44/EC, which governs consumer rights, “is to be
interpreted as precluding national legislation under which a seller who has sold consumer
goods which are not in conformity may require the consumer to pay compensation for the
use of those defective goods until their replacement with new goods”.1’®

A specific rule addresses the repair or replacement of the goods that had been installed in
a manner consistent with their nature and purpose before the manifestation of the non-
conformity. In this context, the obligation to repair or replace the goods encompasses
removing the non-conforming goods and installing the replacement or repaired goods, or
the assumption of the associated costs for such removal and installation.*” This provision,
transposing Art. 14, Sec. 3 of Directive (EU) 2019/771, codifies what had been ruled by
the CJEU in joined cases C-65/09 and C-87/09 (the Weber and Putz cases). The CJEU
established that when goods have been installed in good faith by the consumer consistently
with their nature and purpose, “the seller is obliged either himself to remove the goods
from where they were installed and to install the replacement goods there or else to bear
the cost of that removal and installation of replacement goods”. Additionally, the CJEU
asserted “that obligation on the seller exists regardless of whether he was obliged under
the contract of sale to install the consumer goods originally purchased”.*® In this manner,

the CJEU redefined the contractual equilibrium between the parties, imposing on the seller
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additional obligations not initially stipulated in the sales contract.'8 Essentially, it created
a strict liability regime for the seller related to the consequent additional expenses
stemming from the replacement following the transfer of the risk.'®2 However, the
inclusion of the indications given by the CJEU in the Quelle, and Weber and Putz
judgements is seen by the legal theory as “a good example of the virtuous interplay
between case law and legislation.”183

The subsidiary set of remedies, comprising the appropriate price reduction and termination
of the contract, is accessible to the consumer if:

- if the seller has not rectified the lack of conformity, or has refused to do so, or
has failed to bring the goods into conformity according to Art. 410, Sec. 2 and
3

- if the lack of conformity exists despite the seller having attempted to eliminate
it;

- if the seller explicitly declined to eliminate the non-conformity or it is evident
from the circumstances that he/she will not do so within a reasonable
timeframe or without causing significant inconvenience to the consumer;

- if the lack of conformity is of such severity that it justifies an immediate price
reduction or termination of the contract.8*

These criteria are consistent with Art. 13, Sec. 4 of Directive (EU) 2019/771. For a deeper
understanding of the second case, it is essential to consider Recital 52 of the mentioned
Directive, which advocates for the objective assessment of whether the consumer should
accept further attempts by the seller to bring the goods into conformity, considering all
the circumstances, particularly the type and the value of the goods and the nature and
significance of the lack of conformity. For instance, expensive and complex goods are
highlighted as examples where granting the seller another attempt to rectify the lack of
conformity may be justified. Another crucial factor to consider is whether the consumer
is expected to maintain confidence in the seller’s ability to bring the goods into

conformity.
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Regarding the termination of the contract, the Croatian legislator did not amend the
aforementioned Art. 412. Therefore, the requirement to provide the seller with a
subsequent reasonable period to perform the contract remains the general rule.'®
However, the CroOA allows the consumer to terminate the contract without granting the
seller a subsequent reasonable time limit in the following instances:

- when the seller, upon being informed of the lack of conformity, declares that
he/she will not perform the contract;

- when it can be inferred from the circumstances of the specific case that the
seller will not perform the contract within the subsequent reasonable time
limit;

- if the consumer cannot achieve the purpose for which he/she concluded the
contract due to the seller’s default.®

The second scenario may be interpreted as a situation implying the impossibility of the
rectification of the defect.'®’ In the third case, the burden of proof regarding the inability
to achieve the purpose for which the contract was concluded lies with the consumer.8
However, the consumer retains the right to request an appropriate price reduction or
terminate the contract if repairing the defect or delivering flawless goods would cause
significant inconveniences to him/her.*®® This provision serves to protect the consumer by
impeding the seller from performing the repair or replacement that would cause substantial
inconvenience to the consumer.1%

Regarding the consequences of the seller’s failure to perform the consumer sales contract
within a subsequent reasonable time, the CroOA provides that the consumer may declare
the contract terminated.*®* This provision represents the transposition of Art. 16, Sec. 1 of
Directive (EU) 2019/771, enabling the consumer to exercise his/her right to terminate the
contract through a unilateral statement. This rule differs from the rule applicable to sale

contracts concluded outside the consumer context, where the contract is considered
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terminated ex lege.!®? Consequently, the consumer assumes the final decision regarding
the validity of the contract since he/she can decide to maintain it notwithstanding the
seller's failure to perform. Such a rule demonstrates the Croatian legislation's clear
commitment to preserving the contract's validity. Such commitment is also confirmed by
retaining unaltered the hierarchy of remedies when the defect emerges immediately or
shortly after the delivery of the goods.

Moreover, the CroOA specifies that in the event of the termination of the contract, the
consumer is obliged to return the goods to the seller at the seller’s expense.'® On the other
hand, the seller must reimburse the consumer the price paid for the goods upon receipt of
the goods or any evidence provided by the consumer indicating their return.'®* These rules
align with Art. 16, Sec. 3 of Directive (EU) 2019/771. The consumer’s obligation to return
the goods precedes the reimbursement of the price. The CroOA also explicitly equates the
effects of the termination of the contract due to a lack of conformity with the termination
of bilateral contracts resulting from non-performance.!%

Finally, the CroOA also safeguards the seller’s position by not allowing the consumer to
terminate the contract when the defect is of minor relevance. However, in that case, the
consumer retains other remedies (repair, replacement, appropriate price reduction),
including the right to compensation for damages.!®® The burden of proof that a non-
conformity is of minor importance is explicitly placed on the seller.’®” Thus, in that
scenario, the consumer is permitted to resort to the primary claims (repair and
replacement) and the appropriate price reduction as the exclusive subsidiary claim.

It is crucial to emphasise that the CJEU in the Duarte case (C-32/12) established that the
national court should be empowered to “grant of its own motion an appropriate reduction
in the price of goods which are the subject of the sales contract in the case where a
consumer who is entitled to such a reduction brings proceedings which are limited to
seeking only the rescission of that contract and such rescission cannot be granted because
the lack of conformity in those goods is minor, even though that consumer is not entitled
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to refine his initial application or to bring a fresh action to that end”.'%® Therefore, the
national court should grant the appropriate price reduction ex officio when a consumer
erroneously invokes the termination of the contract due to a minor relevance of the lack
of conformity, and the national legal framework makes it impossible or excessively
burdensome to seek a price reduction as an alternative remedy.*°
The expected next step for the Croatian legislator to affect consumer remedies will be the
transposition of Directive (EU) 2024/1799. Although without explicitly modifying the
hierarchical order between the remedies®®, the amendments, following the spirit of
circular economy and sustainable consumption, will have to stimulate the use of the
remedy of repair by the consumer, mainly by prolonging the liability period for 12 months
after the repair is performed?® and introducing the possibility for the seller to “provide
the consumer free of charge with a replacement good, including a refurbished good, on
loan”.2%?

2.8. Consumer Guarantees
Before the 2021 amendments, the CroOA did not explicitly define contractual guarantees.
The exact term used by the Croatian legislator was “the warranty for the proper quality of
the sold goods”. Such a guarantee, constituting a unilaterally binding contract, could be
offered voluntarily by either the producer or the seller.?%® The term “producer” subsumed
the manufacturer of goods, the importer of goods, and any person representing
himself/herself as a producer by affixing his/her name, trademark, or any other distinctive
sign on the goods.?** Thus, this definition was consistent with Art. 1, Sec. 2 (d) of
Directive 1999/44/EC.
The guarantee granted by the producer provided the consumer with specific claims that
could be asserted against both the seller and the producer, whose liability was solidary.?%
If the producer guaranteed the proper quality of the goods for a specified period starting

from their delivery to the consumer, the consumer was entitled, in cases where the goods
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200 \/itova, 2024, p. 95.
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205 Cesic, 2021, p. 441; Gorenc et al., 2014, p. 728.
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lacked proper quality, to demand either repair within a reasonable time or, if the repair
was not completed, replacement with conforming goods from both the seller and the
producer.?%® The reasonable time was to be determined based on the circumstances of the
specific case, taking into account the time necessary to dispatch the goods to the place of
repair and their return to the consumer.?’” Thus, the consumer was afforded the right to
independently choose whether to seek redress from the seller or the producer based on the
producer’s guarantee. Conversely, a guarantee provided by the seller did not impose any
obligation on the producer. Under such circumstances, the consumer could request repair
to be completed within a reasonable time and, if necessary, replacement solely from the
seller.?%® Consequently, the producer’s guarantee was more beneficial to the consumer’s
position compared to the guarantee given by the seller.

The Croatian legislator established a hierarchical structure of claims arising from the
guarantee. Since the possibility of replacement was contingent upon the failure to repair
the goods within a reasonable time, repair was considered primary, while replacement was
a secondary remedy. On the other hand, the Croatian legal literature stated that the seller
was allowed to replace the goods immediately instead of repairing the defect if it was
more appropriate to him/her, provided that the purpose of the contract would have been
fulfilled in that manner.2%°

Notably, the consumer could invoke these remedies within the guarantee period,
irrespective of when the defect emerged.?!® Thus, the presence of the defect at the time of
delivery of the goods to the consumer was not a prerequisite for exercising these
remedies.?* Additionally, the consumer was also cumulatively entitled to compensation
for damage incurred due to his/her inability to use the goods from the moment the repair
or replacement was requested until their performance.?*? Thus, the successful performance
of repair or replacement was a prerequisite for obtaining compensation for damage.?*3

Nevertheless, the consumer’s rights deriving from the guarantee are extinguished within

206 CroOA, Art. 423, Sec. 1.
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one year commencing from the moment he/she asked for repair or replacement.?** This
one-year deadline is preclusive.?'®

Moreover, the CroOA obliged both the seller and the producer to transport the goods to
the location where they needed to be repaired or replaced at their own expense and,
subsequently, return the repaired or replaced goods to the consumer.2%® During the period
necessary for effectuating the repair and replacement, the seller or the producer assumed
the risk of the goods being destroyed or damaged.?*’

The consumer was also entitled to termination of the contract or price reduction if the
seller failed to repair and replace the goods in a reasonable time.?'® Notably, the Croatian
legislator specifically tied the availability of these remedies to the seller’s failure to repair
and replace the goods, i.e., the producer was omitted. This mirrors the perspective existing
in Hungarian legal theory, suggesting that termination of the contract and price reduction
can only be obtained from the seller, given that the consumer has concluded the sales
contract with the seller and paid the purchase price to him/her.?!® Additionally, the
consumer was entitled to damages.??°

In accordance with Art. 6, Sec. 2 of Directive 1999/44/EC, the CroOA established that
provisions governing the guarantee did not preclude the application of the rules on the
seller’s liability for the lack of conformity of the goods with the contract.??! Furthermore,
the guarantee had to include a precise statement that it did not affect the consumer’s other
rights based on alternative legal grounds.???> Thus, the consumer could select the legal
basis under which to assert his/her rights. The CroOA mandated that the guarantee specify
the consumer’s rights deriving from it.?22® In line with Art. 6, Sec. 2 of Directive
1999/44/EC, the guarantee had to outline essential particulars necessary for the consumer

to make claims under it, including its duration, territorial scope, and the name and address
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of the person who granted it.??* However, there was no explicit requirement for the
guarantee's content to be drafted in plain, intelligible language. Notably, non-compliance
with obligations concerning the content of the guarantee (the mentioned Art. 423, Sec. 5
and 6) did not affect its validity.??® Interestingly, the requirement contained in Directive
1999/44/EC that the guarantee needs to be given without extra charge was omitted in the
CroOA.

Finally, the Croatian legislator did not require the guarantee to be in written form as it was
considered binding under the conditions under which it was provided. The CroOA
explicitly referenced the warranty certificate, oral statement, and associated advertising
without addressing potential discrepancies between the terms of the warranty certificate
or the oral statement on the one side and the associated advertising on the other.??
However, the 2014CroCPA stipulated that ambiguous or incomprehensible contractual
provisions were to be interpreted in a manner more favourable to the consumer.??’
Transposing Art. 6, Sec. 3 of Directive 1999/44/EC, the CroOA allowed the consumer to
request that the guarantee be provided in writing or another durable medium available and
accessible to him/nher.?%

The transposition of Directive (EU) 2019/771 introduced significant changes. First, this
institute has been rebranded to commercial guarantee (komercijalno jamstvo), a term also
adopted by the EU legislator in the mentioned Directive. The commercial guarantee is
defined as any obligation whereby the seller or the producer, in addition to the seller’s
liability for the lack of conformity of the goods with the contract, are being bound to the
consumer to refund the price paid or replace, repair, or service the goods if they fail to
meet the specifications or other requirements outlined in the commercial guarantee
statement or relevant associated advertising material available at the time of or prior to the
conclusion of the contract.??°

In addressing potential conflicts between the terms of the commercial warranty statement

and associated advertising material, the CroOA stipulates that if the conditions outlined
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in the former are less favourable to the consumer than those in the latter, the commercial
guarantee is binding under the conditions specified in the latter unless it was corrected in
the same or a comparable manner to that in which it was made before the conclusion of
the contract.?®® This provision represents the transposition of Art. 17, Sec. 1 of Directive
(EU) 2019/771.

The mandatory content of the commercial guarantee statement has been refined, now
requiring it to be expressed in plain and intelligible language, a stipulation missing before
the transposition of Directive (EU) 2019/771.2%! In line with Art. 17, Sec. 2 of the
mentioned Directive, the CroOA specifies that the commercial guarantee statement should
contain the following elements:

- aclear statement that the consumer is entitled to remedies stemming from the
seller’s liability for the lack of conformity of the goods with the contract, free
of charge, and that the commercial guarantee does not affect those remedies;

- the name and address of the guarantor;

- the procedure the consumer must follow in order to obtain the implementation
of the commercial guarantee;

- the designation of the goods to which the commercial guarantee applies;

- the terms of the commercial guarantee.>

Moreover, the commercial guarantee statement must be provided to the consumer on a
durable medium no later than the moment of the delivery of the goods.?*® Thus, the
Croatian legislator has established a general rule applicable to each case, ensuring that the
commercial guarantee statement is integrated into a durable medium. A durable medium
is defined as any tool allowing the consumer or the seller to store information addressed
personally to him/her, enabling access throughout a period corresponding to the intended
purposes of the information and facilitating the unchanged reproduction of the stored

information.** Non-compliance with the obligations regarding the delivery of the
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commercial guarantee statement and its mandatory content does not affect the validity of
the commercial guarantee.?®
The CroOA introduced a possibility for the producer to offer the consumer a commercial
guarantee of durability for certain goods for a certain period. In this scenario, the producer
assumes direct liability to the consumer throughout the entire duration covered by the
commercial guarantee of durability, adhering to repair or replacement as outlined in Art.
410a.2%® Thus, the consumer has the autonomy to opt for repair or replacement from either
the producer or the seller.*” However, the producer can provide the consumer with more
beneficial conditions in the commercial guarantee of the durability statement.?3® These
provisions align with Art. 17, Sec. 1 of Directive (EU) 2019/771.
The hierarchy of remedies available to the consumer and the conditions for their
application in the event of a commercial guarantee provided by either the producer or the
seller remained unaltered following the transposition of Directive (EU) 2019/771.
Therefore, repair, which must be carried out within a reasonable period, retains its priority
over replacement. This prioritisation of repair over replacement may be regarded as the
most notable distinction compared to the producer’s commercial guarantee of durability,
where repair and replacement are accorded equal significance, with the possibility of
granting more beneficial conditions to the consumer.
3. SLOVENIA

3.1. Legal Sources
Slovenia concluded the Europe Agreement?® in 1996, thereby establishing an association
with the European Communities and their Member States, operating within the European
Union framework.2*® The paramount significance of consumer protection is confirmed by

Article 93 of the Agreement, entirely dedicated to this issue, which posed the achievement
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of compatibility between the consumer protection systems of Slovenia and the
Community as the objective of the cooperation between the parties. To achieve this
common aim, the parties committed to promoting and providing, inter alia, the
harmonisation of legislation and the alignment of Slovenian consumer protection laws
with those applied within the Community.

As a direct outcome of harmonisation efforts, Slovenia enacted its Consumer Protection
Act in 1998%*' (hereinafter referred to as the 1998/2002 SIoCPA). In addition, the
transposition of Directive 1999/44/EC was achieved through an amendment to this act in
2002. The Ministry of Economic Development and Technology subsequently prepared
the Proposal Draft of the novel SIoCPA (hereinafter referred to as: “the Proposal Draft”),
which was adopted by the Slovenian Parliament on 29 September 2022. This novel
SIoCPA?* (hereinafter referred to as: “the 2022 SloCPA”), which is the principal
legislation in the domain of consumer protection, among other measures, transposes
Directive (EU) 2019/771.

The application of the 2022 SIoCPA commenced three months after it came into force.?*3
Given that it came into force fifteen days following its publication in the Official Gazette,
and it was published on 11 October 2022, the 2022 SIoCPA became applicable as of 26
January 2023.

Furthermore, the Slovenian legislator enacted the novel Obligations Act®** (hereinafter
referred to as: the SI0OA) in 2001, thereby repealing the Yugoslav Obligations Act of
1978. The SIoOA constitutes a primary legal framework for general contract law. Since
the SI0OA incorporates provisions pertaining to liability for material defects (Art. 458 —
480), the Slovenian legislator adopted a dual regulatory approach, resulting in a

fragmented legal landscape concerning sales law. Its primary objective was to “ensure

241 Zakon o varstvu potrognikov [Consumer Protection Act], Uradni list RS [Official Gazette of the Republic
of Slovenia], No. 20/98, 25/98, 110/02, 14/13 (official consolidated version), 51/04, 98/04 (official
consolidated version), 126/07, 86/09, 78/11, 38/14, 19/15 and 31/18.

242 7akon o varstvu potrognikov [Consumer Protection Act], Uradni list RS [Official Gazette of the Republic
of Slovenia], No. 130/2022.

243 2022 SIoCPA, Art. 249.

244 Obligacijski zakonik [Obligation Act], Uradni list RS [Official Gazette of the Republic of Slovenia], No.
83/01, 28/06, 40/07, 97/07 (official consolidated version), 64/16, 20/18.
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minimum standards of consumer protection are met with as little change of existing
contract law as possible”.2%°
Consequently, the respective provisions of the consumer protection regulation (initially
the 1998/2002 SIoCPA, at this moment the novel 2022 SIoCPA), having the lex specialis
position compared to the SIoOA,2* have been applicable to sales contracts concluded in
a consumer context, characterised by the involvement of a consumer as one of the
contractual parties, while the SIoOOA governs sales contracts concluded outside this
context. In this regard, the same 2022 SIoCPA specifies that the SI0OA finds its subsidiary
application when certain issues are not regulated by that act,*” which rule applying to the
liability for the lack of conformity was also contained in the 1998/2002 SIoCPA.2*8 This
provision confirms that the SIOOA is lex generalis for consumer sales contracts.

3.2. Definitions
The 1998/2002 SIoCPA established the fundamental definitions in the realm of consumer
protection law. A consumer was defined as any natural person who acquired or used goods
for purposes unrelated to his/her professional or gainful activities.?*® This definition,
consistent with Art. 1, Sec. 2 (a) of Directive 1999/44/EC, necessitated the fulfilment of
two conditions for someone to be considered a consumer: (i) the status of a natural person,
thus excluding legal persons from the scope of consumer, and (ii) the circumstance that
the acquisition of goods occurred outside the natural person’s commercial or business
activity. The guidance provided by the CJEU in the Faber case, that the national court
shall independently assess whether a buyer qualifies as a consumer, was also applicable
within Slovenian law. The 2022 SIoCPA retained this concept, defining it identically as
the 1998/2002 SIoCPA.%°
Curiously, although the term seller (prodajalec in Slovenian) appeared frequently in the

1998/2002 SIoCPA, the Slovenian legislator did not provide a clear and consistent
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definition. 1t could only be inferred indirectly that the concept of the company?®* (podijetje
in Slovenian) was equated with the seller since the sales contract was defined as any
agreement wherein the company undertook to deliver goods to the consumer in such a
way that he/she acquired ownership, and the consumer undertook to pay the price to the
company.?® This lack of clarity was rectified by the 2022 SIoCPA, which explicitly
defines the seller as a company that enters into sales contracts.?>® The definition of the
sales contract, however, remained unchanged.?®* The indication given by the CJEU in the
Wathelet case that the concept of the seller also includes “a trader acting as intermediary
on behalf of a private individual who has not duly informed the consumer of the fact that
the owner of the goods sold is a private individual”?® is also valid in Slovenian law.

The 1998/2002 SIoCPA defined goods as any movable item, excluding those sold by way
of execution or other judicial proceedings. Moreover, digital content, as well as water,
gas, and electricity, were also considered goods, provided that they were put up for sale
in a limited volume or a set quantity.?*® Digital content,®” not regulated in Directive
1999/44/EC, was also included in the definition of the concept of goods. Since the notion
of digital content is contained in Directive (EU) 2019/771, the Slovenian legislator was
forward-looking in this specific case. Another example of the progressive nature of the
Slovenian legislator is the inclusion of the concept of a durable medium, defined as any
medium enabling the consumer to store data or information addressed to him/her in a
permanent manner and allowing for enduring access and reproduction.?®® The 2022
SloCPA maintains the same definition of goods as the 1998/2002 SIoCPAZ?®, though with
an increased emphasis on goods with digital elements, which will be covered in a
dedicated section of the chapter. In addition, the Slovenian legislator does not limit the
application of the provisions on the lack of conformity when the object of the sales

contract is living animals or second-hand goods sold at a public auction.
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Finally, the 2022 SIoCPA, following the words and spirit of Directive (EU) 2019/771,
introduced the notions of functionality,?®® interoperability,®! durability,®?> and
compatibility.?53
3.3. The Notion of Lack of Conformity

In accordance with Art. 2, Sec. 1 of Directive 1999/44/EC, the 1998/2002 SloCPA
established a general obligation imposed on the seller to deliver goods that conform with
the contract to the consumer, thereby holding him/her liable for any lack of conformity
(the exact term used was a material defect — stvarna napaka) related to the performance of
the contract.?* The European lawmaker considered this legal framework, clearly
influenced by Art. 35 of the United Nations Convention on Contracts for the International
Sale of Goods,?® as ,,common to different national legal traditions®, as articulated in
Recital 7 of the mentioned Directive. The 1998/2002 SIoCPA delineated specific
situations in which a defect was to be considered material.

First, a defect was material when the goods did not possess the features necessary for their
regular use or placement in circulation.?®® The assessment of the adequacy of the goods
for their regular use was to be made by considering the usual goods of the same type and
having regard to any statement about their features provided by the seller or the
manufacturer, in particular through advertising, presentation of the product or indication
on the goods.?®” This specification was beneficial to the consumer, enabling him/her to
utilise available remedies when the goods failed to conform to the unilateral statements

given by the seller or the manufacturer.?®® On the other hand, the seller could not be

260 The 2022 SIoCPA in Art. 4, Sec. 7, transposing Art. 2, Sec. 13 of Directive (EU) 2019/771, defines the
functionality as the ability of the goods to perform their functions having regard to their purpose.

%61 The 2022 SIoCPA in Art. 4, Sec. 8, transposing Art. 2, Sec. 10 of Directive (EU) 2019/771, defines
interoperability as the ability of the goods to function with hardware or software different from those with
which goods of the same type are normally used.

262 The 2022 SIoCPA in Art. 4, Sec. 26, transposing Art. 2, Sec. 13 of Directive (EU) 2019/771, defines
durability as the ability of the goods to maintain their required functions and performance through normal
use.

263 The 2022 SIoCPA in Art. 4, Sec. 30, transposing Art. 2, Sec. 8 of Directive (EU) 2019/771, defines the
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type are normally used, without the need to convert the goods, hardware or software.
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exempt from liability for such statements, as the 1998/2002 SIoCPA did not transpose Art.
2, Sec. 4 of Directive 1999/44/EC .25

Another instance of lack of conformity (material defect) arose when the goods did not
have the features necessary for the specific use for which the consumer purchased them,
provided that this specific use was known or should have been known to the seller.?’® The
1998/2002 SIoCPA did not explicitly mandate that the consumer inform the seller of the
intended specific use of the goods before concluding the contract. Consequently, the
seller’s liability could be established based on his/her awareness of the specific use,
regardless of whether this knowledge was obtained directly from the consumer or through
other issues.

Furthermore, a lack of conformity (material defect) existed when the goods did not possess
the characteristics and features that were expressly or tacitly agreed upon or prescribed.?’
This scenario presupposed non-compliance with explicit or implicit contractual
stipulations or requirements contained in a legal act. Therefore, this criterion encompasses
subjective and objective elements.

Finally, a material defect also existed when the seller delivered goods that did not comply
with the sample or model unless the sample or model was exhibited solely for
informational purposes.?’? This situation presupposed that the seller had shown a sample
or model to the consumer before the conclusion of the contract. However, the
circumstance that it was shown only for informational purposes excluded the application
of this provision.

The determination of the lack of conformity/material defect in Slovenian law differed
conceptually from the provisions set out in Directive 1999/44/EC. Specifically, the
1998/2002 SIoCPA used the specific words (“napaka je stvarna” — a defect is material),
suggesting that the Slovenian legislator established a numerus clausus approach,
specifying each possible case where the lack of conformity (material defect) could be
established. If the prescribed criteria were not met, it was presumed that the goods

269 Twigg-Flesner, 2008, p. 424.

270 1998/2002 SIoCPA, Art. 37, Sec. 2 (2).
2711998/2002 SloCPA, Art. 37, Sec. 2 (3).
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conformed to the sales contract.?’® Conversely, Directive 1999/44/EC in Art. 2, Sec. 2
provided situations where consumer goods were presumed to conform with the contract.
Moreover, the Slovenian legislator did not transpose Art. 2, Sec. 5 of the same Directive
(the so-called IKEA clause).?’

Following the word and the spirit of Directive (EU) 2019/771, the 2022 SloCPA
differentiates between subjective and objective requirements for conformity. For goods to
be deemed compliant with the sales contract, they must satisfy both requirements.?”
Transposing Art. 6 of the mentioned Directive, the 2022 SIoCPA specifies that goods
conform with the contract, in particular, when appropriate, when:

- they correspond to the description, type, quality, and quantity and possess the
functionality, compatibility, interoperability, and other features as required by
the sales contract;

- they are suitable for a specific purpose for which the consumer requires them,
provided that the consumer informed the seller of this purpose no later than at
the time of formation of the sales contract, and the seller agreed to it;

- they are supplied with all accessories and instructions, including those related
to installation, as stipulated in the sales contract;

- they are updated as specified in the sales contract.?’®

The common feature of all these cases is their direct connection to the sales contract.
Specifically, the determination of elements constituting the subjective requirements for
conformity is contingent upon the content of each sales contract. In contrast to the
previous regulation, the 2022 SIoCPA stipulates that the seller’s awareness of the specific
purpose for which the consumer purchases the goods must stem from the notification by
the consumer. Moreover, mere knowledge on the part of the seller does not suffice, given
that his/her acceptance of this intended purpose is indispensable to establish conformity.

Regarding the objective requirements for conformity, the Slovenian legislator, transposing
Art. 7, Sec. 1 of Directive (EU) 2019/771, envisages that to conform with the contract, in
conjunction with meeting the subjective requirements, the goods shall:

213 Twigg-Flesner, 2008, p. 421.
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- be suitable for the purposes for which goods of the same type are normally
used, considering, where appropriate, other regulations, technical standards,
or, in the absence of such technical standards, applicable sector-specific
industry codes of conduct;

- be of the quality and correspond to the description of a sample or model that
the seller made available to the consumer before the conclusion of the contract,
where applicable;

- be delivered together with such accessories, including packaging, installation
instructions, or other instructions, as the consumer may reasonably expect to
receive, where applicable;

- be of the quantity and possess the qualities and other features, including in
relation to durability, functionality, compatibility, and security normal for
goods of the same type and which the consumer may reasonably expect given
the nature of the goods and taking into account any public statement made by
or on behalf of the seller, or other persons in previous links of the chain of
transaction, including the producer, particularly in advertising or on
labelling.?””

The objective requirements of conformity are applied regardless of the specific terms of
the sales contract and derive from the consumer’s reasonable expectation.?’® The 2022
SIoCPA, transposing Art. 7, Sec. 2 of Directive (EU) 2019/771, introduced into the
Slovenian legal system the opportunity for the seller to be released from liability for public
statements made by other persons in the previous link of the chain of transaction. This
novelty has a detrimental effect on the consumer’s position, as his/her recourse is limited
solely to the seller.

In this respect, the burden of proof explicitly rests on the seller. Specifically, the
abovementioned public statements will not be considered in the assessment of objective
requirements for conformity if the seller demonstrates the existence of at least one of the

following circumstances:

2172022 SIoCPA, Art. 73.
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- that the seller did not know about the public statement in question and cannot be
reasonably expected to be aware of;
- that, by the time of the conclusion of the sales contract, the public statement had
been corrected in the same or comparable way as it had been made;
- that the public statement could not influence the consumer’s decision to purchase
the goods.?”
Another significant innovation introduced through the transposition of Directive (EU)
2019/771 is the incorporation of the so-called IKEA clause. The 2022 SIoCPA specifies
that a defect arising from the improper installation of goods constitutes a lack of
conformity if the installation is an integral part of the sales contract and was performed by
the seller or under his/her responsibility.?®® Furthermore, another scenario of lack of
conformity arises when the installation of the goods done and intended to be done by the
consumer is incorrect due to insufficient installation instructions provided by the seller.?*
3.4. The Seller’s Liability and Exemptions
Before the transposition of Directive (EU) 2019/771, the 1998/2002 SIoCPA did not
explicitly define the seller’s liability for the lack of conformity that existed at the time of
delivery of the goods.?®? Nevertheless, the relevant provisions could be found in the
SloOA due to its supplementary application.?® Specifically, the SI0OA envisages that the
seller is liable for any lack of conformity the goods had when the risk was transferred to
the buyer, irrespective of the seller’s awareness of such lack of conformity.?®
Consequently, the seller’s knowledge about the existence of the non-conformity was
immaterial in establishing his/her liability. Additionally, the seller’s liability extended to
the lack of conformity manifesting after the passing of the risk to the buyer if attributable
to a pre-existing cause.?%
Furthermore, the Slovenian legislator incorporated provisions in the 1998/2002 SIoCPA

concerning the transfer of the risk of loss or damage to the consumer. As a general rule,
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this transfer occurred when the consumer, or a third party designated by the consumer for
this purpose, excluding the carrier, physically received the dispatched goods.?®® The
1998/2002 SIoCPA established an exception to this rule applying to scenarios where the
consumer commissioned a carrier not offered by the seller to transport the goods. In such
instances, the risk of loss or damage was transferred to the consumer upon the delivery of
the goods to the carrier, without prejudice to the consumer’s rights against the carrier.?8’
These legal provisions represented the transposition of Art. 20 of Directive 2011/83/EU.

Interestingly, analogous to the CroOA prior to its 2008 amendments, the SI0OA does not
classify a minor/insignificant defect as a lack of conformity.?® The Slovenian legal theory
has provided a stringent interpretation of this provision, suggesting that any lack of
conformity affecting the usability of the goods or assessable in pecuniary terms cannot be
regarded as insignificant.?®® Under this legal framework, the buyer (consumer) was
precluded from invoking any remedy against the seller. This legal approach diverged from
Directive 1999/44/EC, wherein a minor lack of conformity solely excluded the possibility
of terminating the sales contract.

The 1998/2002 SIoCPA did not incorporate any provision exempting the seller from
liability. Consequently, the rules from the SIoOA were also applicable in such cases.?*
The circumstance that the lack of conformity was known to the buyer (consumer) at the
time of the conclusion of the contract or could not have remained unknown absolved the
seller from liability.?®* This legal solution assumed that the buyer relied on the lack of
conformity when entering into the contract.

The seller’s liability was intensified when he/she stated that the goods were devoid of
defects or possessed particular characteristics or features. In such cases, the seller
remained liable even when the buyer (consumer) could have easily detected the lack of
conformity.?®? Furthermore, neither the 1998/2002 SIoCPA nor the SI0OA delineated a

provision similar to the one contained in Directive 1999/44/EC, which exempts the seller
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from liability if the lack of conformity originated from materials supplied by the buyer
(consumer).?%
With the enactment of the 2022 SIOCPA, the instances necessitating the application of the
SIoOA have been substantially reduced, although the SIoOA continues to apply on a
subsidiary basis.?®* The 2022 SIoCPA explicitly stipulates that the seller is liable for any
lack of conformity existing at the time of delivery of the goods.?®® Moreover, the
Slovenian legislator retained the provisions governing the transfer of the risk of loss or
damage to the consumer, based on Art. 20 of Directive 2011/83/EU.?%
Regarding the exemption of the seller from liability, it is permissible when the goods do
not meet the objective requirements for conformity, provided that two conditions are
satisfied in the specific case. First, the seller explicitly informed the consumer at the time
of the conclusion of the sales contract that a specific feature of the goods diverged from
the objective requirements for conformity.?®” The consumer’s awareness of this deviation
must result directly from the seller’s notification; it does not suffice that it was known or
could not have remained unknown to the consumer at the time of the conclusion of the
contract, as mandated by the SIoOA.2%® Secondly, the consumer must explicitly and
separately accept this deviation when concluding the sales contract.?®® By incorporating
this legal solution, the Slovenian lawmaker transposed Art. 7, Sec. 5 of Directive (EU)
2019/771.
Finally, the rule in the SIOOA stating that a minor defect does not constitute a lack of
conformity is no longer applicable in the consumer context. In the 2022 SIoCPA, the lesser
significance of the lack of conformity extinguishes the possibility of terminating the sales
contract.®®® However, other remedies (repair, replacement, and the appropriate price
reduction) remain available to the consumer.3*

3.5. The Manifestation of the Lack of Conformity and the Burden of Proof
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Prior to the adoption of the 2022 SIoCPA, the seller could be held liable if the lack of
conformity manifested within two years of delivery of the goods.*? This two-year time
limit was considered preclusive.®*® The Slovenian legislator introduced a reduced liability
period for second-hand goods, stipulating a one-year timeframe from the date of delivery
of the goods.3% This legal solution diverged from the provisions of Directive 1999/44/EC.
Specifically, the 1998/2002 SIoCPA did not require the contractual parties to agree on the
application of a shorter time limit. Thus, it was automatically applicable when the sales
contract regarded second-hand goods, regardless of the contractual parties’ intentions. In
contrast, Directive 1999/44/EC permitted the contractual parties to agree upon the
reduction of the general two-year time limit.

Concerning the burden of proof for the existence of the lack of conformity, the
interpretation provided by the CJEU in the Faber case, which assigned this burden to the
consumer, was also applicable in Slovenian law. The Slovenian legal literature
emphasised that the provisions of the 1998/2002 SIoCPA were to be interpreted in
alignment with Directive 1999/44/EC.3% In this context, the consumer’s position was
bolstered by the presumption that the lack of conformity existed at the time of delivery of
the goods if it emerged within six months of delivery.3%® Notably, the Slovenian legislator
did not fully transpose Art. 5, Sec. 3 of Directive 1999/44/EC, omitting the rule stating
that this presumption is applicable if it is incompatible with the nature of the goods or the
nature of the lack of conformity. Nevertheless, the indications given by the CJEU in the
Faber case concerning the consumer’s obligation to demonstrate that a lack of conformity
existed and that it manifested within six months of delivery of the goods, as well as the
national court’s duty to apply this presumption of its own motion, were also applicable in
Slovenian law. Such an interpretation is consistent with the objectives and spirit of
Directive 1999/44/EC.

The 2022 CPA has maintained a two-year deadline commencing from the moment of

delivery of the goods, referring to it as both “objective” and “guarantee” period.>*” Thus,
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the Slovenian legislator did not use the option provided by Art. 10, Sec. 3 of Directive
(EU) 2019/771 to introduce a time limit longer than two years. Consequently, establishing
the seller’s liability requires two conditions: the presence of a lack of conformity at the
time of delivery of the goods and its manifestation within two years thereafter. The
reduction of the mentioned two-year time limit for second-hand goods is no longer
mandatory; instead, it has become subject to the autonomy of will of the parties involved.
Specifically, relying on Art. 10, Sec. 6 of Directive (EU) 2019/771, the Slovenian
legislator allows the parties to shorten the liability (guarantee) period for second-hand
goods, provided that it is not less than one year.3%

Transposing Art. 11, Sec. 1 of Directive (EU) 2019/771, the 2022 SIoCPA has extended
the period during which the presumption that the lack of conformity existed at the time of
delivery of the goods applies from six months to one year. The precise scope of this
presumption has been delineated in greater detail. Notably, the burden of proof that the
goods were in conformity with the contract at the moment of delivery is explicitly imposed
on the seller. Additionally, the 2022 SIoCPA specifically states that this presumption is
not applicable if it is incompatible with the nature of the goods or the nature of the lack of
conformity.3°

The Explanatory Memoranda for the 2022 SIoCPA, guided by Recital 45 of Directive
(EU) 2019/771, provides explicit examples, such as goods inherently prone to rapid
perishability (e.g. a bouquet of roses), or goods designed for single-use, where this
presumption would not be applicable due to its incompatibility with the nature of the
goods or the nature of the lack of conformity.>!° Consistent with the Faber case precedent,
it is solely the consumer’s responsibility to demonstrate the existence of a lack of
conformity.3!

3.6. Goods with Digital Elements

The provisions outlined in the 2022 SIoCPA governing the warranty for the conformity of
the goods also extend to situations involving digital content or digital service that is

incorporated into or interconnected with goods to the extent that the goods could not
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perform their functions without this digital component. An additional requirement for their
application is that the digital content or digital service is supplied with the goods under
the same sales contract, regardless of whether it is provided by the seller or a third party.3*2
Therefore, where the supply of digital content or digital service is governed by a separate
contract, independent from the consumer sales contract for the goods with digital
elements, the application of the provisions on the warranty for conformity is excluded.?
In such instances, the specific chapter of the 2022 SIoCPA dealing with contracts for the
supply of digital content or digital service (Art. 103 — Art. 127) becomes applicable.
Nevertheless, any ambiguity concerning whether the sales contract encompasses the
supply of incorporated or interconnected digital content or digital service is resolved in
favour of its inclusion within the contract.3!* These legal solutions are in concordance with
Art. 3, Sec. 3 of Directive (EU) 2019/771. Moreover, the application of the mentioned
provisions is also excluded in the event of physical data carriers (DVDs, CDs, USB keys,
and memory cards) used exclusively as carriers of digital content.3!®

To establish the seller’s liability, the lack of conformity should exist at the time of delivery
or emerge within two years thereafter.3!® This rule applies equally to the one-act supply
of digital content or digital service.

Concerning the continuous supply of the digital content or digital service over a specified
period, the seller is liable for any lack of conformity that arises or becomes apparent within
two years of the delivery of the goods with digital elements.3!’ If the sales contract
specifies continuous supply for more than two years, the seller’s liability extends to
covering each instance of non-conformity that arises or becomes apparent during this
designated period.3!® These rules represent the transposition of Art. 10, Sec. 2 of Directive
(EU) 2019/771.

Additionally, another specific aspect related to the continuous supply of digital content or

digital service over a specified period concerns the burden of proof on whether the digital
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content or digital service was in conformity during the period referred to in Art. 78, Sec.
3 and 4 of the 2022 SIoCPA. Notably, this burden rests with the seller, who must
demonstrate that the digital content or digital service adhered to the contract throughout
the designated timeframe.3!°

As part of the objective requirements for conformity, the Slovenian legislator, transposing
Art. 7, Sec. 3 of Directive (EU) 2019/771, has imposed additional obligations on the seller
regarding goods with digital elements. Specifically, the seller is mandated to ensure that
the consumer is informed about updates, comprising of security updates, necessary to
maintain the conformity of the goods with digital elements. Furthermore, the seller must
provide these updates to the consumer for the period:

- that the consumer can reasonably expect based on the type and purpose of the
goods and digital elements, taking into account the circumstances and nature of
the contract, in cases where the sales contract provides for a single supply of
digital content or digital service;

- of two years from the delivery of the goods when the sales contract provides for
a continuous supply of digital content or digital service over a specified period,;

- in which the digital content or digital service is to be supplied according to the
sales contract when it provides for a continuous supply of the digital content or
digital service exceeding two years.>?

The seller’s obligation does not include the requirement to install updates. Unless
explicitly agreed otherwise, the seller is not obliged to provide upgrades or extend the
functionalities of the goods with digital elements.3%

However, the consumer is not obliged to install the supplied updates,®?? but his/her
omission bears certain legal implications. Specifically, if the consumer does not install the
updates supplied in accordance with Art. 74, Sec. 1 of the 2022 SIoCPA, within a
reasonable timeframe, the seller will not be held liable for the lack of conformity arising
solely from this omission, provided that two conditions are met. First, the seller must have

informed the consumer about the availability of the update and the potential consequences
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if the consumer fails to install it. Secondly, the reason why the consumer did not install
the update or installed it incorrectly was not due to the faulty installation instructions
provided by the seller to the consumer.3? These rules are concordant with Art. 7, Sec. 4
of Directive (EU) 2019/771.

3.7. Consumer Remedies
Although Directive 1999/44/EC established the hierarchy of consumer rights in the event
of a lack of conformity of the goods with the contract, distinguishing repair and
replacement as primary, while price reduction and termination of the contract as
subsidiary remedies, the Slovenian legislator did not adopt the same approach.®?* The
1998/2002 SIoCPA allowed the consumer to demand that the seller eliminate the lack of
conformity, replace the goods affected by it with flawless goods, reimburse part of the
paid price proportionally to the existing lack of conformity, or reimburse the entire paid
amount.3?® In addition, the consumer could seek compensation for damages incurred. The
1998/2002 CPA specifically allowed reimbursement for “the costs of material, spare parts,
labour, transfer, and transport of products” incurred in implementing the consumer’s
remedies, with no exclusion of other costs.3?
Since the only precondition required by the 1998/2002 SIoCPA for exercising these rights
was that the consumer notified the seller in the specified manner, the interpretation based
only on the provisions of this legal act could lead to the conclusion that the consumer was
unrestricted in the choice of remedies. However, the Slovenian legal theory emphasised
the need for the subsidiary application of Art. 470, Sec. 1 of the SIoOA, under which if
the buyer (consumer) wanted to terminate the contract and demand reimbursement of the
entire amount of the price paid, he/she was required to provide the seller a reasonable
additional time limit to perform his/her contractual obligation.®?’
Following this interpretation, the elimination of the defect (repair), replacement, and
reimbursement of part of the paid price (appropriate price reduction) were primary

remedies since the consumer could exercise each of them without being subject to
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additional conditions, while the reimbursement of the entire price (termination of the
contract), due to the subsidiary application of the SI0OA, constituted the sole secondary
remedy.?8 Such interpretation, however, conflicts with the judgments Cp 74/2015 and Cp
133/2015 of the Higher Court in Celje which affirmed that the consumer could in each
case choose the alternative remedy of terminating the contract, without being subject to
the special additional prerequisite for the exercise of this right, determined by Art. 470,
Sec. 1 of the SI0OA 3%

Curiously, the Supreme Court of Slovenia granted the consumers an additional remedy,
which was not explicitly contained in the SIoCPA. Specifically, the consumer was allowed
to repair the defect himself/herself at the seller’s expense, provided that the seller failed
to rectify it within a reasonable additional period of time.®*° This interpretation was
derived from the subsidiary application of Art. 639, Sec. 3 of the SIoOA.33!

It is also essential to take into account the judgment of the Supreme Court of Slovenia Il
Ips 968/93, which articulated that “if protection can be achieved in a way that is easier for
the seller, the insistence on choosing a more severe guarantee penalty is contrary to the
principle of non-abuse of rights” and concluded that “it is not possible to give legal
protection to the request for such a guarantee sanction”.>*? Although the 1998/2022 CPA
did not impose limitations on the consumer’s choice between repair and replacement, the
principle of the prohibition of the abuse of rights enabled the seller to implement an
alternative remedy if the chosen one was disproportionate, provided that it guaranteed an
adequate level of protection of the consumer’s interests.33

Moreover, even though the 1998/2002 SIoCPA did not explicitly preclude the possibility
of terminating the contract when the defect was minor, the Supreme Court of Slovenia in
its judgment Ips 1001/2008, relying on the principle de minimis non curat lex, did not

allow the termination of the contract because the lack of conformity in the particular case
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was considered trivial and insignificant.®3* Essentially, the Supreme Court in this case
assumed the subsidiary application of the SI0OA as lex generalis.>*

The Slovenian legislator, relying on Art. 5, Sec. 2 of Directive 1999/44/EC, established
that the consumer, in order to exercise his/her rights, had to notify the seller of a lack of
conformity within two months of its detection.®3 This obligation was further developed,
requiring consumers to describe the lack of conformity with precision (natan¢neje) and
allow the seller to inspect the goods.>*” The Administrative Court, in its judgment U
978/2005, clarified that the latter requirement entails both the consumer’s duty to enable
the seller to perform the inspection of the goods and the seller’s right to request it.33®

In this context, the judgment of the CJEU rendered in the Faber case asserted that “the
notification to be given relates only to the existence of that lack of conformity and that it
is not subject to rules of evidence which would make it impossible or excessively difficult
for the consumer to exercise his rights”.>¥ If the interpretation that the consumer is not
required to provide detailed information about the lack of conformity is accepted,3* the
requirements envisaged in the 1998/2002 SIoCPA may be seen as an additional and overly
burdensome prerequisite for seeking remedies.3*! It is unreasonable to expect consumers
to possess specialised knowledge or to ascertain the cause of the lack of conformity.34?
One of the most pivotal innovations introduced by the 2022 SIoCPA is the establishment
of a hierarchy of remedies in line with Directive (EU) 2019/771, influenced by the ancient
principle “Pacta sunt servanda”.®*® Primarily, the consumer possesses the right to request
the seller to rectify the lack of conformity free of charge, either through repair or
replacement. Subsequently, the consumer is entitled to seek an appropriate price reduction
or to terminate the contract, accompanied by a reimbursement of the paid amount.3**

Furthermore, the consumer retains the claim for compensation for damages analogous to
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the provisions of the 1998/2002 SIoCPA.3** The 2022 SIoCPA also entitles the consumer
to withhold the payment of the remaining part of the price or a portion thereof until the
seller performs his/her obligations. Relying on Art. 13, Sec. 6 of Directive (EU) 2019/771,
the Slovenian legislator subjects the exercise of this right to the notification of the seller
by the consumer.346

Regarding the primary set of remedies, the general principle is that the consumer has the
discretion to choose between repair and replacement. However, this freedom is not
absolute since it may be restricted when the implementation of the selected remedy is
either impossible or would be excessively burdensome to the seller in terms of
disproportionate costs compared to the alternative remedy, taking into account all the
relevant circumstances.®’ The criterion of disproportionate costs must be assessed by
particularly considering the hypothetical value of the goods absent the lack of conformity,
the significance of the lack of conformity, and the feasibility of providing another
alternative remedy without causing severe inconvenience to the consumer.34

The Explanatory Memoranda for the Bill of the 2022 SIoCPA provides an illustrative
example that highlights this principle: it is considered disproportionate to demand the
replacement of the goods for a minor defect if such a request would result in substantial
costs to the seller, particularly when the minor defect could be rectified without
difficulties.3*® These provisions represent the incorporation of Art. 13, Sec. 2 of Directive
(EU) 2019/771.

The 2022 SIoCPA, transposing Art. 14, Sec. 1 of Directive (EU) 2019/771, mandates that
the seller must fulfil the consumer’s request free of charge, within a reasonable timeframe
from the moment the consumer notified him/her about the lack of conformity and without
causing significant inconvenience to the consumer, with particular consideration given to
the nature of the goods and the intended purpose for which the consumer requires them.3*

The term “reasonable period” is interpreted as a timeframe not exceeding 30 days, aligning
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with Recital 55 of Directive (EU) 2019/771, which defines this period as “the shortest
possible time necessary for completing the repair or replacement”.

Nevertheless, the 2022 SIoCPA permits an extension of this 30-day deadline for the
shortest time required to complete the requested repair or replacement, not exceeding an
additional 15 days. The precise duration of this extension is to be determined based on the
nature and complexity of the goods, the nature and significance of the lack of conformity,
and the effort required to complete the remedy. The seller is required to inform the
consumer of the duration of the extension and its reasons before the primary deadline
expires.®! Therefore, the maximum permissible time for completing repair or replacement
is 45 days, comprising the primary 30-day period and the possible 15-day extension. The
possibility of an extension was not envisaged in the Bill. Finally, the rule specifying that
the consumer’s request must be fulfilled free of charge entails that all costs incurred,
especially the costs of postage, transport, labour, and materials, are to be borne by the
seller.3%

At this stage, the consumer is obligated to make the goods available to the seller.
Conversely, in the event of a replacement, the seller must return the goods to the consumer
at his/her own expense.®*® These obligations are consistent with Art. 14, Sec. 2 of
Directive (EU) 2019/771. However, the seller can refuse to perform the consumer's
request if both the repair and replacement are unfeasible or if they would result in
disproportionate costs, taking into account all relevant circumstances, particularly those
outlined in Art. 82, Sec. 5.3%* The Explanatory Memoranda for the Bill of the 2022 SIoCPA
provides an example to illustrate this point: if the goods are located at a place other than
the original delivery address, resulting in excessive postage and transport costs, this would
justify the seller’s refusal to comply with the request.3*

Transposing Art. 14, Sec. 4 of Directive (EU) 2019/771, the 2022 SIoCPA stipulates that
the consumer is exempt from payment for the normal use of goods leading up to their
replacement.®® Recital 57 of the same Directive clarifies that use is considered normal
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when it aligns with the nature and purpose of the goods. This legal framework is shaped
by the judgment of the CJEU rendered in the Quelle case.®’

Finally, the 2022 SIoCPA contains a specific provision addressing situations where the
repair or replacement affects goods installed in line with their nature and purpose before
the lack of conformity arose. In such cases, the seller’s obligation encompasses removing
the defective goods and installing replacement or repaired goods, or bearing the expenses
associated with such removal and installation.®*® This provision, transposing Art. 14, Sec.
3 of Directive (EU) 2019/771, is a codification of the principles established by the CJEU
in joined cases C-65/09 and C-87/09.3%°

The secondary set of claims, comprising the appropriate price reduction and the
termination of the contract, is available to the consumer if:

- the seller has not completed the repair or replacement of the goods or, where
applicable, has failed to do so according to the Law, or has refused to bring the
goods into conformity as required by Art. 82, Sec. 6 of the 2022 SIoCPA,;

- alack of conformity persists, even though the seller attempted to rectify it;

- the nature of the lack of conformity is so severe that it justifies an immediate
appropriate price reduction and termination of the contract or

- the seller has declared, or it is evident from the circumstances, that he/she will
not rectify the lack of conformity within a reasonable time, or without causing
significant inconvenience to the consumer.3%°

These requirements are consistent with Art. 13, Sec. 4 of Directive (EU) 2019/771. To
clarify the second case, it is essential to refer to Recital 52 of the Directive, which
recommends an objective evaluation of whether the consumer should accept further
attempts to eliminate the lack of conformity, considering all the circumstances,
particularly the type and the value of the goods and the nature and significance of the lack
of conformity. High-value and complex goods are expressly mentioned as instances where
additional attempts to rectify the lack of conformity may be justified. Another crucial

consideration is whether the consumer is expected to maintain confidence in the seller’s
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capability to bring the goods into conformity. These guidelines are also reflected in the
Explanatory Memoranda for the Bill of the 2022 SIoCPA 26!

Additionally, the 2022 SIoCPA enables the consumer to terminate the contract and seek
reimbursement of the amount paid if the lack of conformity manifests in less than 30 days
following the delivery of the goods.?®2 Thus, when the lack of conformity emerges shortly
or, more precisely, within the timeframe not exceeding 30 days from the delivery, the
hierarchy of rights does not exist. The consumer may immediately terminate the contract,
without first requesting repair or replacement of the goods. Nonetheless, the consumer
retains the freedom to uphold the validity of the contract, as nothing precludes him/her
from invoking other remedies according to his/her free will 33 This legal provision, which
circumvents the hierarchy of remedies, is consistent with Directive (EU) 2019/771,
considering that Recital 19 and Art. 3, Sec. 7 explicitly affirm that this Directive does not
affect the freedom of Member States to institute a specific remedy if the lack of conformity
emerges shortly after delivery. This legal approach is inspired by the common law rules
regarding the right to reject goods.¢*

The Slovenian legislator, in accordance with Art. 16, Sec. 1 of Directive (EU) 2019/771,
provides that the termination of the contract is exercised through the consumer’s statement
notifying the seller about his/her decision to use this remedy.>®® This unilateral statement
alone suffices to terminate the contract.3®® Therefore, the exercise of the consumer’s right
to terminate the contract is substantially streamlined, as it eliminates the necessity of
granting the seller an additional timeframe to fulfil his/her contractual obligations, a
requirement that was applicable before the enactment of the 2022 SIoCPA.

Transposing Art. 16, Sec. 2 of Directive (EU) 2019/771, the 2022 SIoCPA permits the
consumer to terminate the contract concerning the conforming goods as well if the lack of
conformity pertains only to some of the delivered goods. This is permissible when it is

unreasonable to expect the consumer to retain only the conforming goods.3¢” Generally, if
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a lack of conformity affects only part of the goods and grounds for the termination of the
contract exist, the consumer is entitled to terminate the contract solely for the non-
conforming goods. The right to terminate the contract concerning conforming goods as
well is contingent upon the absence of a reasonable expectation for the consumer to keep
them.

However, the Slovenian legislator has specifically excluded the option to terminate the
contract if the lack of conformity is only of minor importance. The burden of proof that
the lack of conformity is minor lies with the seller.®®® Thus, in such instances, the
consumer is entitled to pursue the primary set of remedies (repair and replacement) and
the appropriate price reduction as the sole subsidiary remedy. The indications provided by
the CJEU in the Duarte case are also applicable in Slovenian law. Thus, the national court
is required to grant the appropriate price reduction ex officio when the consumer
erroneously seeks the termination of the contract due to the minor nature of the lack of
conformity, and the national legal framework makes it impractical or overly arduous to
pursue the price reduction as an alternative remedy.3%°

The termination of the contract imposes certain obligations on both contractual parties.
Transposing Art. 16, Sec. 3 of Directive (EU) 2019/771, the 2022 SIoCPA mandates that
the consumer must return the goods to the seller at the seller's expense.’® Conversely, the
seller is obligated to reimburse the consumer for the price paid for the goods immediately
upon, or at the latest within 8 days of, receiving the goods or proof that the goods have
been dispatched back by the consumer.3’ According to the sequence of events, the
consumer’s obligation to return the goods triggers the seller’s obligation to refund the paid
amount. The Slovenian legislator used the opportunity envisaged by Directive (EU)
2019/771 to specify reimbursement modalities, setting a deadline for the fulfilment of this
seller’s obligation.

Curiously, the Bill proposed different provisions on this matter. It stipulated that the
consumer must return the goods within 14 days from the date of compliance with the

request (termination of the contract) if there is no dispute between the parties regarding

368 2022 SIoCPA, Art. 83, Sec. 7.
369 Jansen, 2014, p. 990.

370 2022 SIoCPA, Art. 83, Sec. 6.
371 2022 SloCPA, Art. 86, Sec. 1.

63



the lack of conformity.3"2 Similarly, the same 14-day time limit commencing from the
termination of the contract was applied to the seller, who was required to reimburse the
price paid within this period.3”

Regarding price reduction, the 2022 SIoCPA, transposing Art. 15 of Directive (EU)
2019/771, specifies that it should correspond to the decrease in the value of the goods
received by the consumer compared to their value if they had conformed to the contract.®"
Furthermore, the Slovenian legislator introduced a timeframe within which the seller must
fulfil the consumer’s request. Precisely, the seller is obligated to refund the consumer a
portion of the price paid within eight days of receiving the request for the appropriate price
reduction.?”

Finally, the 2022 SloCPA has retained the consumer’s obligation to notify the seller about
any lack of conformity without introducing changes compared to the 1998/2002 SIoCPA.
Thus, the consumer is still required to notify the seller within two months of discovering
the lack of conformity.®”® The content requirements for the notification also remained
unchanged, requiring the consumer to describe the lack of conformity with precision and
permitting the seller to inspect the goods.®’” In light of the CJEU’s ruling in the Faber
case, these provisions could still be viewed as unjustly burdensome to the consumer.
Interestingly, the Bill did not include this two-month notification deadline.

Regarding the possible future developments of consumer remedies, the expected
amendments, constituting the transposition of Directive (EU) 2024/1799, will encourage
consumers to opt for repair, supporting the circular economy and sustainability.
Nevertheless, it is probable that the hierarchy of remedies will remain unaltered.

3.8. Consumer Guarantees
A distinctive feature of Slovenian is the existence of voluntary and mandatory guarantees,

alongside the seller’s legal liability for the lack of conformity.3’® Due to the congruence

372 Bj|| of the 2022 SIoCPA, Art. 86, Sec. 2.
373 Bjll of the 2022 SIoCPA, Art. 86, Sec. 1.
874 2022 SIoCPA, Art. 83, Sec. 3.

375 2022 SIoCPA, Art. 86, Sec. 2.

376 2022 SIoCPA, Art. 84, Sec. 1.

8772022 SIoCPA, Art. 84, Sec. 2 and 4.

378 Mozina, 2009, p. 145.
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between the provisions on voluntary and mandatory guarantees, located in the 2022
SIoCPA and those from the 1998/2002 SIoCPA, this chapter will primarily analyse the
current regulation, with specific emphasis on any deviation from the legal framework
established in the 1998/2002 SIoCPA.

The 2022 SIoCPA defines guarantee as any obligation that the seller or producer3™
assumes towards the consumer, which is supplementary to the seller’s legal liability
arising from the lack of conformity of the goods with the contract, and by which he/she
undertakes to repair or replace the goods for the consumer free of charge, refund a portion
or the entirety of the purchase price when the goods fail to meet the specifications or lack
the characteristics set out in the guarantee statement or the associated advertising available
at the time or before the conclusion of the contract.3®° Therefore, the guarantee may be
granted to the consumer by either the seller or the producer. Its essential characteristic is
the gratuitousness connected to the performance of repair or replacement. Consequently,
stipulating any requirement for the consumer to pay for these remedies would preclude
the application of the provisions of the 2022 SIoCPA concerning guarantees.®®! The
Slovenian legislator differentiates between voluntary (commercial) and mandatory
guarantees. 2

In accordance with Art. 17, Sec. 1 (1) of Directive (EU) 2019/771, the 2022 SIoCPA
stipulates that a guarantee is binding under the conditions articulated in the guarantee
statement and the associated advertising available at the moment of, or prior to, the
conclusion of the contract.®® If an eventual conflict arises between the guarantee
statement and the associated advertising, and the latter contains terms more advantageous
to the consumer’s position, the terms of the associated advertising prevail unless it was

corrected in the same or comparable manner to that in which it was issued.®®* This legal

379 The 2022 SloCPA defines the producer in Art. 4, Sec. 1 (20) as a company that manufactures finished
goods or components or obtains basic raw materials or another person that presents him/herself as the
producer of the goods with his/her company name, trademark or other distinguishing mark. The importer
and distributor of goods not produced in the Republic of Slovenia, the representative office of the producer
in the Republic of Slovenia, or any other person appearing to be the producer by marking the goods with
their name, brand, or other distinguishing mark, are also considered producers.

380 2022 SIoCPA, Art. 89, Sec. 1.

381 Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 89, p. 117.

382 2022 SIoCPA, Art. 89, Sec. 2.

383 2022 SIoCPA, Art. 90, Sec. 1.

384 2022 SIoCPA, Art. 90. Sec. 2.
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solution represents the transposition of Art. 17, Sec. 1 (2) of the mentioned Directive.
Notably, this provision may be considered a novelty, as the 1998/2002 SIoCPA did not
address conflicts between the guarantee statement and associated advertising.
Furthermore, the seller is mandated to hand over the guarantee statement to the consumer
for goods for which the guarantee is issued upon delivery of the goods at the latest.3®® This
requirement, along with the stipulation that the guarantee statement must be provided to
the consumer on a durable medium,® aligns with Art. 17, Sec. 2 of Directive (EU)
2019/771. On the other hand, the 1998/2002 SIoCPA required that the guarantee statement
be handed over to the consumer at the moment of the conclusion of the sales contract,
either in writing or featured on another durable medium that was easily accessible to the
consumer. 38’

Concerning the language used in the guarantee statement, it must be formulated in a plain
and intelligible language, as prescribed by the abovementioned Art. 17, Sec. 2 of Directive
(EU) 2019/771. Interestingly, the Slovenian legislator has used the opportunity provided
by Art. 17, Sec. 4 of the mentioned Directive to lay down rules on the language in which
the guarantee statement is to be made available to the consumer, stipulating that if the
goods are intended for sale within the territory of the Republic of Slovenia, it should be
drafted entirely in Slovenian.®®® Furthermore, the guarantee statement is required to
include the following:

- the name and the address of the person issuing the guarantee, i.e., the guarantor;

- the date of delivery of the goods;

- information identifying the goods covered by the guarantee;

- the guarantor’s statement that he/she guarantees the properties or flawless
functioning (brezhibno delovanje) during the warranty period, which commences
with the delivery of the goods to the consumer;

- the rights at the consumer’s disposal if the goods fail to meet the specifications
or lack the properties envisaged in the guarantee statement or the associated

advertising;

385 2022 SIoCPA, Art. 91, Sec. 1.
386 2022 SI0CPA, Art. 91, Sec. 3.
387 1998/2002 SIoCPA, Art. 16 and Art. 18, Sec. 1.
388 2022 SIoCPA, Art. 91, Sec. 3.
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- the procedure to be followed by the consumer to obtain the implementation of
the guarantee;

- the deadline for resolving the complaint;

- the duration of the warranty period;

- the territorial validity of the guarantee;

- aclear statement that the consumer is entitled by law to remedies from the seller
in the event of a lack of conformity of the goods, free of charge, and that the
guarantee does not exclude these remedies;

- for goods for which the guarantee is mandatory, the time after the expiration of
the warranty period during which the guarantor provides the consumer with
maintenance, spare parts, and attachments. 8

The content of the guarantee statement is more precisely defined in the 2022 SIoCPA

compared to that in the 1998/2002 SIoCPA. Namely, the specific rights available to the

consumer based on the guarantee, the procedure the consumer must follow to obtain the
implementation of the guarantee, and the timeframe for resolving the complaint were not

explicitly listed as mandatory elements of the guarantee statement in the 1999/2002

SIoCPA. The provision determining the content applies to both voluntary (commercial)

and mandatory guarantees. Notably, non-compliance with the requirements outlined in

Art. 91 does not affect the binding nature of the guarantee for the guarantor. This rule,

favourable to the consumer’s position, is the transposition of Art. 17, Sec. 3 of Directive

(EU) 2019/771.

The Slovenian legislator has introduced the possibility whereby the producer can offer the

consumer a commercial guarantee of durability for certain goods for a certain period under

the aforementioned conditions and without prejudice to legal protection based on other
regulations. In such instances, the producer assumes direct liability to the consumer, in
addition to the seller, for the repair and replacement of the goods throughout the entire

duration of the mentioned guarantee in accordance with Art. 82, Sec. (1), (2), (7), (8), (9)

of the 2022 SIoCPA 3%

389 2022 SIoCPA, Art. 91, Sec. 2.
390 2022 SIoCPA, Art. 92, Sec. 1.
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The consumer’s position can be further enhanced by the opportunity provided to the
producer to offer more favourable conditions within the commercial guarantee of the
durability statement.3®? This institute, introduced into Slovenian law by transposing Art.
17, Sec. 1 (1) of Directive 2019/771, did not exist in the 1998/2002 SIoCPA.

The existence of the mandatory guarantee in the 1998/2002 SlIoCPA came under
substantial criticism from Slovenian legal scholars. Since it also applied to persons not

considered consumers,3%?

i.e., to commercial contracts, it was argued that state
intervention in contractual relations among entities capable of protecting their own
interests and engaging in market activities for lucrative reasons lacked justification.3%
Furthermore, it was perceived as potentially impeding the free movement of goods within
the internal market.3** The mandatory guarantee was considered an additional regulatory
burden for sellers and producers in the Slovenian market.3® It was considered “a source
of inefficiency” because it allegedly constrained competition and “a source of moral
hazard, opportunism, and negative selection”.3%

Critics argued that since the seller had no influence over final risks, which were contingent
on the consumer’s use of the goods and the level of protection, the consumer was
incentivised to behave opportunistically.3®” The Supreme Court of Slovenia also expressed
its opposition towards this institute, describing it as “a relic of the past”.3%

Despite facing significant criticism, the mandatory guarantee is retained in the 2022
SIoCPA. The Explanatory Memoranda to the Bill of the 2022 SIoCPA explicitly
emphasised that by preserving the rules on the mandatory guarantee, “the high level of
protection enjoyed by Slovenian consumers until now is maintained.”3% It is underlined
that retaining this institute is not contrary to the maximum harmonisation character of
Directive (EU) 2019/771 since Recital 18 stipulates that it should “not affect national laws

providing for non-contractual remedies for the consumer, in the event of a lack of

391 2022 SIoCPA, Art. 92, Sec. 2.

3921998/2022 SIoCPA, Art. 21.¢

3% Mozina, 2009, p. 157.

3% Mozina, 2009, p. 162.

3% Mozina, 2011, p. 46.

3% Kovag, 2012, p. 113.

397 Kovag, 2012, p. 113.

3% Judgement of the Supreme Court of Slovenia, 11 Ips 1001/2008, para. 9.

3% The Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 94, p. 118.
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conformity of goods, against persons in previous links of the chain of transactions, for
example, manufacturers, or other persons that fulfil the obligations of such persons”.*®
The provisions governing the mandatory guarantee continue to be applicable to persons
who are not considered consumers, i.e., to sales contracts concluded outside the consumer
context. 4%
The mandatory guarantee does not cover all categories of goods. The 2022 SIoCPA
stipulates that the minister competent for consumer protection shall issue a regulation that
specifies the goods for which the producer is obliged to grant a guarantee for flawless
operation (brezhibno delovanje) for at least one year.%%2 This regulation®® was issued in
November 2022 (hereinafter referred to as “the Regulation of 2022”) and entered into
force on 26 January 2023,%°* repealing the previous regulation applied from 2012.40°
The obligation to provide a guarantee for a minimum period of one year for so-called
“technical goods™% is exclusively imposed on the producer. Due to the maximum
harmonisation character of Directive (EU) 2019/771, the mandatory guarantee concerning
second-hand goods imposed on the seller contained in the 1998/2002 SIoCPA*" was
abolished.*°® The Regulation of 2022 explicitly clarifies that it does not apply to second-
hand goods.*%®
For the goods covered by the mandatory guarantee, the producer is obliged to:

- provide the consumer, along with the guarantee statement, with instructions for

assembly and use and a list of authorised service centres;

400 The Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 94, p. 118.

4012022 SIoCPA, Art. 98.

4022022 SIoCPA, Art. 94.

403 Pravilnik o blagu, za katero se izda garancija za brezhibno delovanje [Regulation on Goods for which a
Guarantee for Faultless Operation is Issued], Uradni list RS [Official Gazette of the Republic of Slovenia],
No. 142/22.

404 Regulation of 2022, Art. 5.

405 pravilnik o blagu, za katero se izda garancija za brezhibno delovanje [Regulation on Goods for which a
Guarantee for Faultless Operation is Issued], Uradni list RS [Official Gazette of the Republic of Slovenia],
No. 14/12.

406 The Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 94, p. 118.

407.1998/2002 SIoCPA, Art. 19.

408 The Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 94, p. 118.

409 Regulation of 2022, Art. 1, Sec. 2.
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- provide a service that is authorised by him/her to carry out service work on the
goods and has a contract concluded with him/her for the supply of spare parts if
he/she does not perform such activity;

- ensure the rectification of the lack of conformity of the goods free of charge
during the warranty period;

- offer, in exchange for a fee, repair, maintenance of the goods, spare parts, and
attachments for at least three years after the expiration of the warranty period by
performing the mentioned services himself/herself or having a service contract
concluded with another person.*1

The Slovenian legal literature particularly criticised the producer’s obligation to offer
repair, maintenance of the goods, spare parts, and attachments for three years following
the expiry of the warranty period, contained also in the 1998/2002 SIoCPA, arguing that
it is a vestige of the socialist economy, characterised by restrictions of the market
operations and shortages of certain goods.*!! Despite these criticisms, this provision
remained unaltered in the 2022 SIoCPA.

Furthermore, the circumstance that the guarantee statement was not issued or handed over
to the consumer does not affect the producer’s obligations deriving from the mandatory
guarantee.**2 The Slovenian legislator has upheld the presumption that the guarantee
statement is not issued if the documents containing all the necessary information, as
mandated by the aforementioned Art. 91, Sec. 2 of the 2022 SIoCPA, were not handed
over to the consumer.**® However, if this information is disseminated across multiple
documents, the producer is obliged to warn the consumer about it specifically.*

If goods covered by the mandatory guarantee do not meet the specifications or lack the
properties outlined in the guarantee statement or associated advertising, the consumer is
primarily entitled to request repair. The replacement with identical, new, and faultless
goods becomes available to the consumer if repair is not completed within 30 days from

the day the producer or the authorised service received the consumer’s request.*!® The 30-

410 2022 SIoCPA, Art. 95.

41! Mozina, 2011, pp. 47-48.

412 2022 SIoCPA, Art. 96, Sec. 1.
413 2022 SIoCPA, Art. 96, Sec. 2.
414 2022 SIoCPA, Art. 96, Sec. 2.
4152022 SIoCPA, Art. 97, Sec. 1.
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day deadline may be extended by the minimum time necessary to complete the repair or
replacement, not exceeding 15 days.*®

In determining the extended deadline, the nature and complexity of the goods, the nature
and severity of the lack of conformity, and the effort required for the repair or replacement
to be completed are to be taken into account. The 2022 SIoCPA obliges the producer to
inform the consumer of the exact number of days by which the deadline is extended and
the reasons for the extension before the initial 30-day period expires.*'’ Notably, the Bill
did not envisage this possibility of extension. Therefore, the maximum period for the
individual realisation of repair and replacement is 45 days (30 days plus a potential
extension of up to 15 days).

The 1998/2002 SIoCPA prescribed a 45-day deadline for completing the repair and
replacement, without allowing for extensions.*!8 It was interpreted as a deadline separately
applicable to each remedy, meaning that if the repair was not completed within 45 days,
the same 45-day period applied to the replacement.*!® This interpretation appears to be
valid for the legal solution contained in the 2022 SIoCPA as well. However, the consumer
cannot request these remedies from the producer if the seller has already rectified the lack
of conformity according to his/her legal liability for conformity. Allowing the consumer
to request remedies from the producer, despite the seller’s successful rectification of the
lack of conformity, would result in unjust enrichment.*?°

The consumer’s position is further improved by a provision requiring the producer or the
authorised service to provide him/her with the free-of-charge use of similar goods while
addressing the lack of conformity.*?! If the producer fails to fulfil this obligation, the
consumer is entitled to compensation for the damages incurred due to the inability to use
the goods from the moment he/she requested repair or replacement until their

completion.4?2

416 2022 SIoCPA, Art. 97, Sec. 1.

4172022 SIoCPA, Art. 97, Sec. 1.

418 1998/2002 SIoCPA, Art. 21b (1).

419 Mozina, 2009, p. 158

420 The Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 94, p. 118.
4212022 SIoCPA, Art. 97, Sec. 7.

422 2022 SIoCPA, Art. 97, Sec. 8.
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The producer is required to bear the costs related to material, spare parts, work, transfer,
and transport of products incurred while repairing and replacing the goods.*?® These
expenses appear to constitute an exhaustive list (numerus clausus), signifying that the
producer’s obligation does not encompass covering other types of costs. Additionally, the
2022 SIoCPA mandates that the producer issue a new guarantee statement for replaced
goods or replaced essential parts of the goods.*?*

The failure to complete repair or replacement within the prescribed time limits entitles the
consumer to demand either a reimbursement of the entire purchase price from the producer
or an appropriate price reduction.*”® As already mentioned, the Slovenian legislator
specifies that a price reduction is considered appropriate when it is proportional to the
decrease in the value of the goods received by the consumer compared to their value if
they were compliant.4®

The legal solution under the 2022 SIoCPA diverges from that contained in the Bill.
Specifically, while the 2022 SIoCPA entitles the consumer to a reimbursement of the
entire purchase price from the producer, the Bill explicitly mentions the termination of the
contract.*?” The 1998/2002 SIoCPA also stipulated that the consumer could terminate the
contract or request a price reduction when the producer failed to repair or replace goods
within the prescribed timeframe. 28

The reimbursement of the entire purchase price (vracilo celotne kupnine), as a separate
remedy to be exercised against the producer, raises significant legal questions and
complexities. One may consider it “only the extreme form of a price reduction” since the
consumer receives a refund of the entire purchase price, without altering the contractual
terms.*?° On the contrary, this remedy results in the complete return of what the consumer
as a contractual party performed.*%

In cases where a consumer terminates a consumer sales contract due to the lack of

conformity, the seller is obliged to reimburse him/her the price paid for the goods (vracilo

423 2022 SIoCPA, Art. 97, Sec. 9.

424 2022 SIoCPA, Art. 97, Sec. 6.

425 2022 SIoCPA, Art. 97, Sec. 3.

426 2022 SIoCPA, Art. 97, Sec. 4.

427 Explanatory Memoranda for the 2022 SIoCPA, Commentary to Art. 97, p. 119.
428 1908/2022 SIoCPA, Art. 21b, Sec. 2.

429 Wiewidrowska-Domagalska, 2012, p. 77.

430 Wiewidrowska-Domagalska, 2012, p. 77.
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placanega zneska).**! This obligation falls on the seller, who is in privity with the
consumer in the sales contract and received the price. That is why the Slovenian legal
literature stressed that the consumer’s rights to terminate the contract and obtain the price
reduction were directed exclusively toward the seller.*3

Conversely, under the mandatory guarantee framework, the producer, who is not a party
to the sales contract, shall reimburse the consumer the entire purchase price,
complementing the seller’s legal liability for conformity. This legal solution appears to
deviate from the principle of privity of contract.*** Furthermore, the producer, lacking
privity in the consumer sales contract, did not receive the purchase price. The Slovenian
legislator did not determine whether this reimbursement triggers or precedes the
consumer’s obligation to return the goods, nor against whom the appropriate price
reduction is to be exerted.

The remedies available to the consumer under the mandatory guarantee have a three-level
hierarchy.*** Specifically, the repair is considered primary, while the replacement,
contingent upon the producer’s failure to complete the repair within the stipulated time,
serves as a secondary remedy. Reimbursement of the entire purchase price and the
appropriate price reduction constitute a tertiary set of claims.

The 2022 SIoCPA introduced an exception to this hierarchy for cases where the defect
becomes apparent within less than 30 days of their delivery. In such instances, the
consumer is entitled to immediately request the reimbursement of the purchase price from
the producer.*® However, the consumer still can opt for repair as a primary remedy within
the general hierarchy. This legal solution was not contained in the Bill.

Finally, since the producer guarantees flawless operation of the goods for at least one year,
his/her liability is triggered if these goods prove to be defective within the warranty period,

which commences from the day of their delivery to the consumer.3® Therefore, the

431 2022 SIoCPA, Art. 86, Sec. 1.
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433 Strojan, 2023, p. 83.
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consumer's notification of the faulty operation of the goods is not a prerequisite for the
activation of the producer’s liability.*3’
4. HUNGARY
4.1. Legal Sources

The Hungarian legislator transposed the provisions of Directive 1999/44/EC in 2002 by
amending the Civil Code, originally adopted in 1959.%% These amendments modified the
general contract law rules, inter alia, related to the buyer’s position in the event of a lack
of conformity of the goods with the contract.**® Hungarian legal theory highlighted that
integrating basic private consumer law rules into the Civil Code was advantageous since
these norms appeared in a system appropriate to their nature and regulation method.*4
Repeating rules with identical content and double regulation were avoided in that
manner.** The novel Civil Code (hereinafter referred to as “the HuCC”), adopted in 2013,
whose preparation was initiated in 1998,%? retained the same regulatory method,
considering that the provisions on the lack of conformity applied to both consumer sales
contracts and contracts concluded outside the consumer context.**® However, it was
clearly indicated when a particular provision applied solely and exclusively to consumer
sales contracts.

The principal act transposing Directive (EU) 2019/771 into Hungarian law is Government
Decree No. 373/2021 on the sale of goods and the supply of digital content between
consumers and businesses and detailed rules for contracts for the provision of digital
services** (hereinafter referred to as “the Government Decree”) followed and amended

by Government Decree No. 365/2022 on detailed rules for contracts between consumers

47 Mozina, 2009, p. 155.

438 2002. évi XXXVI. Térvény a Magyar Koztarsasig Polgari Térvénykdnyvérdl szolo 1959. évi IV.
torvény, valamint egyes torvények fogyasztovédelemmel Ssszefiiggd jogharmonizacios célit modositasarol
[Act XXXVI of 2002 Amending Act IV of 1959 on the Civil Code of the Republic of Hungary and Certain
Acts for the Purpose of Harmonising Legislation in Relation to Consumer Protection].

438 Dudas, 2020, p. 1046,

440 \/ékas, 2006. (available online: https://szakcikkadatbazis.hu/doc/3885569).

441 \/ékas, 2021, p. 67.

442 Fuglinszky, 2019, p. 265; Dudas, 2014, p. 338.

43 Fuglinszky, 2023, p. 320; Dudas, 2020, p. 1053.

444 A Kormany 373/2021. (V1. 30.) Korm. rendelete a fogyasztd és vallalkozas kozotti, az aruk adasvételére,
valamint a digitalis tartalom szolgaltatdsara és digitalis szolgaltatdsok nyujtasara iranyuld szerzddések
részletes szabalyair6l [Government Decree No. 373/2021 on the Sale of Goods and the Supply of Digital
Content Between Consumers and Businesses and on Detailed Rules for Contracts for the Provision of Digital
Services].
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and businesses for the sale of goods and the supply of digital content and digital
services.**® The legal basis for such regulation stems from the amendment of Act
CLXXVII on transitional and enabling provisions related to the entry into force of Act V
of 2013 on the Civil Code**® that empowers the government to establish rules by decree
for consumer sales contracts, including detailed provisions on conformity with the
contract, defective performance, related remedies, the conditions for their enforcement
and guarantees.*4

The transposition of Directive (EU) 2019/771 introduced a significant conceptual novelty,
as the provisions in the Government Decree apply exclusively to sales contracts concluded
in the consumer context, i.e., between a consumer and a seller. The same Government
Decree mandates that its provisions be applied together with the requirements of the
HuCC related to the lack of conformity of the goods with the contract.*® The Hungarian
legislature justified this separate regulation by noting that the scope of the mentioned
Directive is narrower than that of the Civil Code.**® However, in line with Art. 3 of Act
CXXX of 2010 on Law-Making,**° which stipulates that there should be no unnecessary
parallel or multi-level regulation, the Government Decree aims to avoid duplicating the
provisions already contained in the HUCC.**! Consequently, the Government Decree is
the principal legal source for determining the consumer’s position in the event of a lack
of conformity of the goods with the (consumer sales) contract, while the provisions of the

HuCC are applied when the Government Decree does not address a specific issue.*>

445 A Kormany 365/2022. (IX. 23.) Korm. rendelete a fogyasztd és vallalkozas kozotti, az aruk adasvételére,
valamint a digitalis tartalom szolgaltatasara és digitalis szolgaltatasok nytjtasara iranyuld szerzédések
részletes szabalyairdl sz616 373/2021. (V1. 30.) Korm. rendelet médositasarol [Government Decree No.
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Goods, Respectively for the Supply of Digital Content and for the Provision of Digital Services], pp. 1354-
1355; Szilagyi, 2021, p. 269.

450 2010 évi CXXX torvény a jogalkotasrdl [Act CXXX of 2010 on Law-Making].

41 Final Explanatory Statement, p. 1355.

42 Final Explanatory Statement, p. 1355; Szilagyi, 2021, p. 269.
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Hungarian legal theory criticises this dual regulation approach for abandoning the
congruent regulatory regime of the HUCC.*3 Nevertheless, the provisions of the HUCC
cannot collide with the Government Decree.***
Finally, the Government Decree is not the only legal act transposing Directive 2019/771,
albeit it may be considered “the major piece of the transposition measure™*>®, since certain
provisions of the mentioned Directive are implemented into the Civil Code (amendments
introduced by Act LI of 2021 Amending Certain Laws Relating to Service and Sectoral
Judicial Legislation®®®), the Consumer Protection Act**’, and the Government Decree on
Consumer Contracts.**® In addition, important provisions regulating the manner in which
a consumer claim is to be handled are contained in the Government Decree no. 19/2014
on the Procedural Rules for Handling of Warranty and Guarantee Claims for Goods Sold
under a Contract between a Consumer and a Business.**°

4.2. Definitions
The crucial definitions of consumer sales contract law are contained in the Government
Decree and the HUCC. The HUCC defines the consumer as any natural person acting
outside his/her profession, independent occupation, or business activity.*®® Thus, solely
natural persons can be considered consumers, provided that they do not act within their
profession or business activity. The interpretation given by the CJEU in the Faber case
that the national court shall independently assess whether a buyer qualifies as a consumer
is also applicable within Hungarian law.
The other contractual party is an undertaking defined as any person acting within their
profession, independent occupation, or business activity.*! The Government Decree

453 Fazekas, 2022, pp. 126-127.

454 Csitei, 2023, p. 86.

45 Szilagyi, 2021, p. 268.

456 2021. évi LI. Torvény egyes torvényeknek a kézbesitéssel és az igazsagiigyi agazati szabalyozassal
Osszefliggd modositasarol [Act LI of 2021 Amending Certain Laws Relating to Service and Sectoral Judicial
Legislation].

471997. évi CLV. torvény a fogyasztovédelemrdl [Act CLV of 1997 on Consumer Protection].

458 45/2014. (II. 26.) Korm. rendelet a fogyaszté és a vallalkozas kozotti szerzédések részletes szabalyairdl
[Government Decree No. 45/2014 on the Detailed Rules on Contracts Between Consumer and Business].
45919/2014. (1V. 29.) NGM rendelet a fogyasztd és vallalkozas kdzotti szerzodés keretében eladott dolgokra
vonatkoz6 szavatossagi és jotallasi igények intézésének eljarasi szabalyairdl [Government Decree no.
19/2014 on the Procedural Rules for Handling of Warranty and Guarantee Claims for Goods Sold under a
Contract between a Consumer and a Business].

40 HuCC, Sec. 8:1 (1 - 3).

41 HuCC, Sec. 8:1 (1 - 4).
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includes in this notion a person acting in the name of or on behalf of the undertaking.*%2
With this clarification, the definition of the seller (undertaking) became concordant with
Art. 2, Sec. 3 of Directive (EU) 2019/771. In addition, the guideline provided by the CJEU
in the Wathelet case, that the concept of seller also includes “a trader acting as
intermediary on behalf of a private individual who has not duly informed the consumer of
the fact that the owner of the goods sold is a private individual”,*®® is applicable within
Hungarian law as well.

The HUCC contains the definition of a sales contract. Specifically, under this contract, the
seller is obliged to transfer the ownership of the goods, while the buyer (consumer) is
required to pay the purchase price and take over the goods.*%*

Moreover, concerning the goods as the object of the consumer sales contract, the
Government Decree encompasses within this notion any movable item, including water,
gas, and electricity in containers, bottles, or otherwise put up in limited quantities or with
a specified volume, as well as goods with digital elements.*®® This provision is in line with
Art. 2, Sec. 5 of Directive (EU) 2019/771. The Government Decree did not use the
opportunity provided by Art. 3, Sec. 5 of the mentioned Directive to exclude the
application of its provisions when living animals or second-hand goods sold at public
auction constitute an object of the sales contract.*®® Finally, the Hungarian lawmaker

462 Government Decree, Sec. 4 (17).
463 CJEU, C-149/14, para. 45.

464 HUCC, Sec. 6: 125 (1).

45 Government Decree, Sec. 4 (1).
466 Fuglinszky, 2023, p. 329.
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introduced the definitions of digital content*’, digital service®®®, functionality*®®,
interoperability*’®, compatibility*’*, and durability.*2
4.3. The Notion of Lack of Conformity

Before the transposition of Directive (EU) 2019/771, the definition of lack of conformity
in the consumer context in the HUCC differed from that in Directive 1999/44/EC.4™
Specifically, the lack of conformity was interpreted as a situation where the seller’s
performance at the time of delivery did not comply with the quality requirements set forth
in the contract or stipulated by law.*"* Thus, the determination of the quality requirements
was subject to the parties’ will expressed in the consumer sales contract (subjective
requirements) or the provisions of a specific law (objective requirements). The Hungarian
Supreme Court affirmed that the contractual parties are free to “determine the quality and
specific characteristics of the service to be provided by the debtor”.#”® Consequently, when
assessing whether there was a lack of conformity, the consumer sales contract was
considered “the starting point”."®

The HuUCC, in the chapter containing general provisions on the performance of the
contract, required that, at the moment of delivery, the goods be suitable for their intended

purpose, that is to say:

7 Digital content, as stated in Sec. 4 (5) of the Government Decree, covers any data produced or supplied
in digital form.

468 Digital service, according to Sec. 4 (4) of the Government Decree, is a service that allows the consumer
to create, process, store, or access digital data, or a service that allows sharing of, or otherwise interacting
with, digital data uploaded or generated by the consumer or other recipients of the service.

469 Functionality is defined in Sec. 4 (7) of the Government Decree as the ability of the goods with digital
elements, the digital content or the digital service to perform their functions according to their purpose.

470 Interoperability is defined in Sec. 4 (10) as the ability of goods with digital elements, digital content or
digital services to function with hardware or software other than those with which goods, digital content or
digital services of the same type are normally used.

471 Compatibility is defined in Sec. 4 (12) as the ability of the goods with digital elements, the digital content
or digital service to interoperate with hardware or software with which goods, digital content, or digital
service of the same type are normally used together, without the need for adaptation.

472 Durability is defined in Sec. 4 (14) as the ability of the goods to maintain their required functions and
performance through normal use.

473 Directive 1999/44/EC introduced a general obligation imposed on the seller to deliver goods that are in
conformity with the contract of sale. The European legislator also established a presumption of conformity
if specific requirements were satisfied. The mentioned presumption was rebuttable, meaning that goods that
met the prescribed requirements could have been found not to be in conformity with the sales contract.

474 HUCC, Sec. 6: 157 (1).

475 Decision of the Supreme Court, Pfv. 21.825/2012/9.

476 Fézer and Hajnal, 2020, p. 25.
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suitable for the purpose specified by the obligee (consumer), provided that he/she
informed the obligor (seller) of this purpose before concluding the (consumer
sales) contract;

suitable for the purposes for which other goods having the same purpose are
normally used;

that they were to be of the quality and performance usual for goods having the
same purpose and that the consumer could expect, taking into account any public
statement on the specific characteristics of the goods made by the seller or
producer, when the goods were not produced by the seller, and their
representative;

that they should have had the characteristics given in the description provided by
the seller or typical for the goods presented by him/her to the consumer as a
sample;

that they should have complied with the quality requirements set out by law.*"’

In line with Art. 2, Sec. 4 of Directive 1999/44/EC, the obligor (seller) could be exempt

from liability for public statements made by the producer or his/her representative if

he/she demonstrated that:

he/she was not and could not have been aware of the public statement in question;
the public statement was appropriately corrected by the moment of the conclusion
of the contract;

the public statement could not influence the obligee’s (consumer’s) decision to

conclude the contract.*’®

The burden of proof was explicitly placed on the obligor (seller). To be exempt from

liability, it was sufficient for the seller to prove the existence of at least one of the

enumerated circumstances.

Interestingly, the provisions on the incorrect installation of consumer goods and

shortcomings in installation instructions, addressed in Directive 1999/44/EC and the old

Civil Code, were omitted from the novel HUCC. Nonetheless, the incorrect installation

could have been considered a breach of the seller’s contractual obligation if he/she was

471 HuCC, Sec. 6. 123 (1).
478 HUCC, Sec. 6: 123 (2).
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obliged to install the consumer goods under a consumer sales contract, while the general
rules of contract law could have determined the seller’s liability for the shortcomings in
the installation instructions.*’

Implementing Directive (EU) 2019/771 introduced important innovations. In line with the
Directive, the Government Decree differentiates between subjective and objective
requirements of conformity. Concerning the subjective requirements of conformity, it is
stipulated, in concordance with Art. 6 of Directive (EU) 2019/771, that the goods (the
exact term used by the Hungarian legislator is the performance/service — szolgaltatas), to
conform to the consumer sales contract, shall:

- be of the description, quantity, quality, type and possess the functionality,
compatibility, interoperability, and other contractual features specified in the
sales contract;

- be fit for any particular purpose specified and made known to the seller by the
consumer at the latest at the time of the conclusion of the sales contract, and in
respect of which the seller has given acceptance;

- have all accessories and instructions, including on installation and customer
service support, as specified by the sales contract; and

- be supplied with updates as stipulated by the sales contract.*°

The Hungarian legal theory emphasises that the inclusion of the requirements that the
goods be of the description and quality as determined in the contract and be suitable for
the purpose specified by the consumer in the Government Decree is not justified since
they constitute a mere duplication of the rules already contained in Sec. 6:123 (1) and
6:157 (1) of the HuCC.*!

Regarding the objective requirements of conformity, the Governmental Decree,
transposing Art. 7, Sec. 1 of Directive 2019/771, envisages that the goods shall:

- be fit for the purposes prescribed by law, technical standards, or, in the absence
of such technical standards, a relevant code of conduct applicable to the goods of

the same type;

479 Kemenés, 2014, cited in Dudas, 2020, p. 1053; Fuglinszky, 2023, p. 320.
480 Government Decree, Art. 5, Sec. 2.
481 Csitei, 2023, p. 87.
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- possess the quantity, quality, performance, and other features, including in
relation to functionality, compatibility, accessibility, continuity, and security, that
are normal for the goods of the same type and which the consumer may
reasonably expect, taking into account any public statement made by the seller or
his/her representative regarding the specific features of the goods, particularly in
advertising or on labelling;*?

- possess accessories and instructions that the consumer may reasonably expect,
including packaging and installation instructions; and

- correspond to the features and the description of a sample, model, or trial version
that the seller made available before the conclusion of the contract.®®

The objective requirements of conformity are applicable to each consumer sales contract,
even in the absence of specific agreements between the contractual parties in the particular
case. These requirements are rooted in the consumer’s reasonable expectations.*®* In
contrast, subjective requirements of conformity complement them, being subject to the
parties’ will expressed through the sales contract.*®® The application of the subjective
requirements for conformity directly derives from the specific relationship between the
contractual parties.*8®

The Hungarian legislator, transposing Art. 7, Sec. 2 of Directive 2019/771, exempts the
seller from liability for public statements made according to the aforementioned Art. 5,
Sec. 3 (b). Specifically, the seller is not bound by such public statements if he/she
demonstrates that:

- he/she was not aware, and could not have been aware, of the public statement in
question;

- the public statement had been duly corrected by the time of the conclusion of the

contract or

482 Interestingly, the Hungarian legislator did not explicitly include the notion of durability among the
objective requirements of conformity, albeit it is defined in Art. 2, Sec. 14 (tartéssdg — durability). The
nature of the goods determining the reasonable expectation of the consumer, contained in Directive (EU)
2019/771, is absent as well. Furthermore, it is not specified that public statements are made by other persons
in previous links of the chain of transactions, including the producer.

483 Government Decree, Art. 5, Sec. 3.

484 Migéenié et al., 2021, p. 55; Afferni, 2022, p. 262.

485 Twigg-Flesner, 2020, p. 56.

486 Misceni¢ et al., 2021, p. 55.
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- the public statement could not have influenced the consumer’s decision to
purchase the goods.*8’
Moreover, the Government Decree has reintroduced provisions concerning the incorrect
installation of consumer goods and shortcomings in the installation instructions (IKEA
clause). Transposing Art. 8 of Directive 2019/771, it stipulates that any defect resulting
from improper installation of the goods shall be considered a lack of conformity of the
goods, if:
- the installation forms part of the consumer sales contract and was performed by
the seller or under the seller's responsibility; or
- the installation was intended to be carried out by the consumer, and the incorrect
installation occurred due to shortcomings in the installation instructions provided
by the seller.*e8
4.4. The Seller’s Liability and Exemptions
Prior to the transposition of Directive (EU) 2019/771, the crucial moment for determining
whether there was a lack of conformity of the goods with the contract was that of the
performance, i.e., the delivery. The HUCC explicitly envisaged that for consumer sales
contracts, the risk of damage is transferred to the consumer when he/she or a third party
designated by him/her takes possession of the goods. Furthermore, the transfer of the risk
of damage to the consumer also occurred upon handing over (delivery of) the goods to the
carrier, provided that the carrier was commissioned by the consumer and this choice was
not recommended by the seller.*®® These rules represent the transposition of Art. 20 of
Directive 2011/83/EU.
Moreover, the Hungarian legislator exonerated the seller from liability if the consumer
knew or should have known the lack of conformity at the time of the conclusion of the
contract.*®® This provision represents an incomplete transposition of Art. 2, Sec. 3 of
Directive 1999/44/EC, as it omitted the circumstance that the lack of conformity had its
origin in materials supplied by the consumer. The intention behind this provision was to

487 Government Decree, Art. 5, Sec. 4.
488 Government Decree, Art. 9, Sec. 1.
489 HUCC, Sec. 6: 219.

490 HuCC, Sec. 6: 157 (1).
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limit the potential liability of the seller.**! Essentially, both contractual parties were aware
of the delivery of defective goods at the time of formation of the sales contract. Regarding
the condition that the consumer should have been aware of the lack of conformity, the
Hungarian Supreme Court ruled that the seller could prove that the consumer, based on
the circumstances surrounding the formation of the sales contract, should have expected
or anticipated that the goods had defects at the time of their delivery.*®2

The HuUCC explicitly stipulated that any attempt to waive warranty provisions to the
detriment of the consumer in the consumer sales contract was null and void.**® This
supports that the warranty provisions applying to sales contracts concluded in the
consumer context were unilaterally cogent.%*

The transposition of Directive (EU) 2019/771 did not introduce numerous novelties in this
context. The relevant moment for assessing whether the goods are in conformity with the
contract remains the moment of the performance/delivery.“®® In addition, the rules located
in the Civil Code governing the transfer of the risk of damage to the consumer continue
to be applicable.

Similarly to the legal solution contained in the HUCC, the seller is exempt from liability,
I. e. there is no lack of conformity, if, at the time of the conclusion of the sales contract,
the consumer was explicitly informed that a particular characteristic of the goods deviated
from the objective requirements for conformity outlined in Art. 5, Sec. 3 and the consumer
expressly and separately accepted this deviation when concluding the sales contract.*%
This provision mirrors the transposition of Art. 7, Sec. 5 of Directive 2019/771, which
aims to prevent the consumer from subsequently complaining about the lack of conformity
that he/she was aware of before concluding the sales contract.*’

The conditions for the seller’s exoneration are more severe than those outlined in the
HuCC. It is not sufficient that the consumer was or should have been aware of the lack of

conformity at the moment of the conclusion of the contract. Instead, to achieve exemption,

491 Weatherill, 2005, p. 130.

492 Opinion of the Civil Division of the Hungarian Supreme Court no. 1/2004, para. 1.
498 HUCC. Sec. 6: 157 (2).

4% Dudas, 2020, p. 1047.

4% Government Decree, Art. 5, Sec. 1.

4% Government Decree, Art. 8, Sec. 4.

497 Twigg-Flesner, 2020, p. 71.
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the consumer’s knowledge of the deviation must stem from the seller’s specific
notification. The consumer’s additional activity is also required since he/she must
separately and explicitly accept this deviation.

4.5. The Manifestation of the Lack of Conformity and the Burden of Proof

When the Hungarian law was still based on Directive 1999/44/EC, the HUCC established
that the consumer’s claims from the warranty for the lack of conformity lapsed within two
years from the date of delivery.*%® This two-year deadline constituted a limitation period.
Therefore, the principal consequence of its expiration was the consumer’s inability to have
his/her claims enforced in court.*®®
Applying Art. 7, Sec. 1 (2) of Directive 1999/44/EC, the Hungarian legislator allowed the
contractual parties to agree on a shorter limitation period for second-hand goods, provided
that it was not shorter than one year.>®® Any reduction of the limitation period was
contingent upon the agreement between the contractual parties. Therefore, unless the
parties agreed otherwise, the standard two-year limitation period also applied to second-
hand goods.
Regarding the burden of proof for establishing the existence of the lack of conformity, the
interpretation given by the CJEU in the Faber case, which placed this burden on the
consumer, was relevant under Hungarian law as well. However, transposing Art. 5, Sec.
3 of Directive 1999/44/EC, the Hungarian legislator established a presumption applicable
exclusively to consumer sales contracts that the lack of conformity existed at the time of
delivery if the consumer detected it within six months of the date of performance. This
presumption was rebuttable since it did not apply if it was incompatible with the nature of
the goods or the characteristics of the lack of conformity.>°! In this context, the guidance
given by the CJEU in the Faber case concerning the consumer’s obligation to demonstrate
that there was a lack of conformity and that it became evident within six months of
delivery of the goods, as well as the national court’s duty to apply this presumption ex
officio, also applies in Hungarian law. This interpretation is consistent with the objectives
and spirit of Directive 1999/44/EC.

4% HUCC, Sec. 6: 163 (2).

4% Frézer and Hajnal, 2020, p. 30.
S0 HuCC, Sec. 6: 163 (2).

501 HUCC, Sec. 6: 158.
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The transposition of Directive (EU) 2019/771 did not introduce numerous novelties in this
area. The rules located in the HUCC regarding the two-year limitation period and the
possibility of reducing it in the event of second-hand goods are still applicable, given that
the Government Decree does not contain any provision altering them.
The time period for the emergence of the lack of conformity, covered by the rebuttable
presumption that it existed at the time of delivery, becomes more favourable to the
consumer’s position since it has been extended to one year, compared to the six months
prescribed in the HUCC.%%? Nevertheless, the conditions outlined by the CJEU in the Faber
case should continue to be applicable.>%

4.6. Goods with digital elements
The Government Decree defines goods with digital elements as any movable item
incorporating or interconnected with digital content or digital service in such a manner
that any absence of the digital content or the digital service prevents the goods from
performing their functions.>®* Therefore, the link between digital content or digital service
and goods is of such a nature that the goods cannot properly function without it. This
definition is in concordance with Art. 2, Sec. 5(b) of Directive (EU) 2019/771.
In addition to the mentioned connection, for the rules on the consumer sales contract to
apply, the digital content or digital service needs to be supplied with the goods under the
sales contract, regardless of whether that digital content or digital service is supplied by
the seller or by a third party. Any doubt as to whether the digital content or digital service
is covered by the sales contract is solved in favour of including it within the contract.>®
As the same Government Decree contains rules that constitute the transposition of
Directive (EU) 2019/770 governing the supply of digital content or digital services
(Chapter I11), the provisions on the goods with digital elements that bear importance for
the sake of writing this study are encompassed in Chapter 11 (Special Rules for Contracts
for the Sale of Goods).>%

502 Government Decree, Art. 11, Sec. 1.
503 Carvalho, 2020, p. 42.

504 Government Decree, Sec. 4 (2).

505 Government Decree, Sec. 1 (2).

506 Fuglinszky, 2023, p. 329.
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The Hungarian legislator introduces a particular rule establishing the seller’s liability
applicable when the sales contract provides for a continuous supply of digital content or
digital service over a certain period. Specifically, the seller is liable for any lack of
conformity occurring or becoming apparent within two years of the delivery of the goods
when the duration of the continuous supply does not exceed two years, or in the event of
a continuous supply exceeding two years, during the entire period of its duration.>®’ This
legal solution is the transposition of Art. 10, Sec. 2 of Directive (EU) 2019/771. The
continuous supply may represent an exception from the general rule that the seller is liable
for the defect becoming evident within two years from delivery, since the contractual
parties are allowed to agree on a longer duration of this type of supply of the digital content
or digital service.>®

Another specific legal solution related to the continuous supply over a certain period
regards the duration of the validity of the presumption of the existence of the defect.
Namely, the seller is required to demonstrate that the digital content or digital service
affected by the deficiency emerging within the period specified in Sec. 10 (two years and
exceeding two years) was in conformity during the contractually agreed performance
period.>® This provision constitutes the implementation of Art. 11, Sec. 3 of Directive
(EU) 2019/771. In essence, the burden of proof is assigned to the seller during the entire
period of his/her liability, which notably fortifies the consumer’s position compared to the
single supply of goods with digital elements or ordinary goods. To be released from
liability, the seller should show that the non-conformity with the contract did not manifest
during the relevant period.>°

Furthermore, regarding goods with digital elements, the seller is required to perform some
additional obligations. Transposing Art. 7, Sec. 3 of Directive (EU) 2019/771, the
Government Decree obliges the seller to ensure that the consumer is notified of updates,
comprising security updates, that are necessary to maintain conformity of the goods with

the contract and that the consumer receives them.®! The seller’s obligation refers

507 Government Decree, Sec. 10.

508 \vanherpe, 2020, p. 262; De Franceschi, 2019, p. 115.
509 Government Decree, Sec. 11 (2).

510 De Franceschi, 2019, p. 130.

511 Government Decree, Sec. 8 (1).
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exclusively to those “corrective” updates that are necessary for the goods to remain
conforming to the contract.>*? Generally, in addition to security updates, they concern
interoperability and functionality.®® Thus, as stated in Recital 30 of Directive (EU)
2019/771, the seller is not obliged to improve the quality or quantity features of the goods
with digital elements nor to provide their upgraded versions. Nevertheless, the contracting
parties can agree on the upgrading obligation in their contract.

The duration of the aforementioned seller’s obligations is contingent upon the type of
supply of the digital content or digital service. When the sales contract provides for a
single supply, the seller’s obligation to provide updates covers the period the consumer
can reasonably expect based on the type and purpose of the goods and digital elements, as
well as the specific circumstances and the nature of the contract.®'* In the event of a
continuous supply over a certain period, the deadlines from Sec. 10 (two years and
exceeding two years) are applicable.>®

The seller is required to notify the consumer of the availability of the supplied updates,
without being obliged to install them. The Government Decree, in line with Art. 7, Sec. 4
of Directive (EU) 2019/771, stipulates that when the consumer fails to install the supplied
updates within a reasonable time, the seller will not be liable for the defect if it arises
solely from the failure to apply the relevant update. For the seller to be exonerated from
liability, two conditions need to be met. First, the seller should have informed the
consumer of the availability of the update and the consequences of the consumer’s failure
to install it. In addition, the failure of the consumer to install the update or its incorrect
installation by the consumer shall not be attributed to the incompleteness of the installation
instructions provided by the seller.>® The Government Decree does not contain any
indication regarding the precision and clarity of informing the consumer about the
consequences of the consumer’s failure to install the update.

4.7. Consumer Remedies

512 Compte, 2023, p. 27.

513 De Franceschi, 2019, p. 93.

514 Government Decree, Sec. 8 (2a).
515 Government Decree, Sec. 8 (2b).
516 Government Decree, Sec. 8 (3).
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Upon its enactment, the HUCC initially provided the consumer with more remedies than
Directive 1999/44/EC, which distinguished repair, replacement, appropriate price
reduction, and termination of the contract.>!’ Transposing Art. 3, Sec. 3 of the mentioned
Directive, the Hungarian legislator specified that the consumer could primarily choose
between repair and replacement. The consumer’s freedom of choice was excluded if
compliance with the selected remedy was impossible or imposed disproportionate costs
to the seller compared to the other alternative remedy, taking into account the value the
goods would have if there were no lack of conformity, the significance of the lack of
conformity and the harm caused to the consumer upon compliance with the chosen
remedy.>®

The Hungarian Supreme Court extended the application of this proportionality test beyond
the choice between repair and replacement as primary remedies, encompassing the
secondary claims as well. The Hungarian Supreme Court emphasised that the consumer
could not demand the rectification of the lack of conformity by repair if it would have
caused disproportionate additional expenses for the seller compared to the price
reduction.5°

Thus, in Hungarian law, the application of the proportionality test appeared broader than
the case law of the CJEU. Specifically, in the Weber and Putz case, the CJEU interpreted
the term “disproportionate” from Art. 3, Sec. 3 of Directive 1999/44/EC to apply
“exclusively in relation to the other remedy, thus limiting it to cases of relative lack of
conformity.”®?° Therefore, the proportionality test is exclusively employed between the
repair and replacement as primary remedies.>?* However, the CJEU allowed the consumer
to request an appropriate price reduction or rescission of the contract instead of the
replacement when his/her right to reimbursement of the costs was reduced “since the fact
that a consumer cannot have the defective goods brought into conformity without having

to bear part of these costs constitutes significant inconvenience for the consumer.””>??

57 Directive 1999/44, Art. 3, Sec. 2.

518 HUCC, Sec. 6: 159 (2-a).

519 Opinion of the Civil Division of the Hungarian Supreme Court no. 1/2012, para. 4.
520 CJEU, joined Cases C-65/09 and C-87/09, para. 68.

521 Migéeni¢ et al., 2021, p. 67; Michel, 2018, p. 223.

522 CJEU, Joined Cases C-65/09 and C-87/09, para. 77.
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Furthermore, the HUCC stipulated that any repair or replacement should be completed
within a reasonable timeframe, taking into account the consumer’s interests, the
characteristics of the goods, and their designated purpose that can be expected from the
consumer.®? In line with Art. 3, Sec. 4 of Directive 1999/44/EC, the seller bore all the
costs incurred to fulfil repair or replacement.®?* However, if the consumer had sufficient
information about maintenance or if the seller provided him/her with such information,
the seller’s obligation to cover these costs was reduced proportionally to the extent that
the lack of conformity was attributable to the consumer’s failure to fulfil maintenance.%?®
Transposing Art. 3, Sec. 5 of Directive 1999/44/EC, the Hungarian legislator allowed the
consumer to request a price reduction or terminate the contract if the seller refused to
provide repair or replacement or was unable to comply with this obligation under the
conditions set out in the abovementioned Sec. 6:159 (4), or if repair and replacement no
longer served the consumer’s interest. In addition, in such situations, the consumer could
opt to repair the lack of conformity himself/herself or have it repaired at the seller’s
expense.>?® These remedies were not envisaged in Directive 1999/44/EC.

Self-repair may be attractive and beneficial from the perspective of the circular economy
and environmental protection since it saves transportation costs and enables the use of
regenerated spare parts.>?” However, the amendments made to the HUCC in 2021 excluded
the possibility of applying self-repair and repair at the seller’s expense to consumer sales
contracts involving movable goods, digital content, or digital services.>?® In addition, the
Hungarian Supreme Court established that to determine whether repair and replacement
no longer served the consumer’s interest, all the circumstances surrounding the case had
to be taken into account.>?®

The Hungarian Supreme Court broadened the application of the proportionality principle
to encompass the choice between the mentioned secondary remedies. It affirmed by way

of example that a disproportionately higher amount could not be claimed for the repair at

52 HuCC, Sec. 6: 159 (4).

524 HUCC, Sec. 6: 166 (1).

525 HUCC, Sec. 6: 166 (2).

526 HUCC, Sec. 6: 159 (2b).

527 Zoll et al., 2020, p. 540.

528 HuCC, Sec. 6: 159 (2a).
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the seller’s expense than what could be determined for the price reduction and vice
versa.>®® This indicated that the proportionality principle was not limited solely to the
termination of the contract, as, in concordance with Art. 3, Sec. 6 of Directive 1999/44/EC,
the minor relevance of the lack of conformity extinguished the possibility of using this
remedy.>3!

The termination of the contract had a retroactive (ex tunc) effect from the date of its
conclusion.®® The parties were required to return reciprocally and simultaneously the
performances they had already completed, which could be considered an expression of
good faith and fairness requirements.>® The consumer could terminate the contract by
making a statement to the seller in which he/she expressed such intention.>** The
impossibility of returning the goods impeded the termination of the contract.>*® However,
the Hungarian Supreme Court clarified that the circumstance that the consumer could
return the goods in a substantially depreciated condition or not at all because of the lack
of conformity or any other reason attributable to the seller’s conduct did not prevent the
exercise of this remedy.>%

Concerning compensation for damage inflicted on the consumer by the lack of conformity
for which the seller was liable, it was closely linked to the impossibility of performing
repair or replacement. Specifically, the consumer was entitled to claim damages if repair
or replacement was not feasible, if the seller refused to provide repair or replacement or
could not perform this obligation, or if the consumer’s interest in repair and replacement
ceased to exist.>®” The consumer’s claim for compensation was subject to the same
limitation period as the claims from the warranty for the lack of conformity.>*

Prior to the amendments to the HUCC of 2021, the Hungarian legislator established the
hierarchy of claims available to the consumer, consisting of repair and replacement as

primary remedies and appropriate price reduction, self-repair, repair at the seller’s
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expense, and the termination of the contract as secondary remedies.>*® The mentioned
amendments reduced the number of remedies at the consumer’s disposal, as self-repair
and repair at the seller’s expense became applicable solely in the case of sales contracts
concluded outside the consumer context. The secondary set of remedies entailed the
activation of compensation for damage.

The HUCC contains some peculiar and unique legal solutions. It stipulates that the
consumer’s request does not bind the court, but the court cannot order the performance of
the remedy that both parties object t0.5*° Without this provision, the consumer whose
request was deemed unfounded would have been forced to initiate another legal
proceeding to enforce his/her rights.>*

This legal solution is similar to the findings in the Duarte case. Namely, the CJEU, in
judgment C-32/12 (Duarte case), allowed the national court to “grant of its own motion
an appropriate reduction in the price of goods which are the subject of the sales contract
in the case where a consumer who is entitled to such a reduction brings proceedings which
are limited to seeking only the rescission of that contract and such rescission cannot be
granted because the lack of conformity in those goods is minor, even though that consumer
is not entitled to refine his initial application or to bring a fresh action to that end.””**? This
judgment refers to a situation when the consumer cannot obtain the requested termination
of the contract due to the minor importance of the lack of conformity.>*® Conversely, the
legal solution of the HUCC is more extensive since each consumer’s request does not bind
the court, not exclusively when the termination of the contract is inadmissible due to the
lesser relevance of the lack of conformity. For instance, it is possible to imagine that the
court refuses to terminate a contract because of its detrimental environmental
consequences. The extensive interpretation of the proportionality principle can find its
major applicability because of this provision. However, the court cannot order a remedy

whose performance both parties are contrary to.
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Moreover, the consumer can switch from the initially chosen remedy to another. In that
case, he/she is required to pay the costs caused by such a switch to the seller unless the
switch was provoked by the seller or was otherwise justified.>*

The Hungarian legislator introduced direct liability of the producer, applicable exclusively
to consumer sales contracts involving movable goods. Recital 23 of Directive 1999/44/EC
emphasised the importance of ,,providing for the producer’s direct liability for defects for
which he is responsible, ensuring a high level of consumer protection and more far-
reaching harmonisation. By the same token, the HUCC allows the consumer first to
demand that the producer repair the lack of conformity in the goods. If the repair is not
feasible within an appropriate timeframe and without detriment to the consumer’s interest,
the consumer may seek a replacement from the producer.>*®

The producer’s liability may be characterised as extra-contractual and strict.>*® For the
sake of establishing the direct liability of the producer, the lack of conformity exists if the
goods fail to meet the quality requirements applicable when the goods were placed on the
market or do not possess the characteristics specified by the producer.®*’ In this case, the
repair constitutes the primary remedy. The availability of the replacement, as a subsidiary
remedy, is conditioned by the impossibility of performing the repair within an appropriate
time limit and without causing harm to the consumer’s interest.

Appropriate price reduction and termination of the contract cannot be invoked against the
producer because the consumer concluded the sales contract only with the seller.3* Thus,
these two claims are exclusively directed at the seller. Essentially, the consumer is
permitted to request repair or replacement of defective goods from both the seller and the
producer simultaneously.>*® However, the cumulative performance of the request is
excluded.® The failure of the seller to successfully perform repair or replacement is not

a precondition for invoking the direct liability of the producer.>*
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Furthermore, the Hungarian legislator exempts the producer from liability if he/she
demonstrates the existence of at least one of the following circumstances:

- that he/she did not produce or distribute the goods on the market in the course of
his/her business activity or independent professional activity;

- that the lack of conformity could not have been discovered at the time when
he/she placed the goods into circulation, considering the state of scientific and
technical achievements;

- the lack of conformity was caused by applying a law or a regulatory provision
prescribed by the authorities.>>2

The burden of proof is explicitly assigned to the producer. Conversely, the consumer must
prove that the goods did not meet the quality requirements applicable when placing them
on the market.*>>® The Hungarian legal literature stressed that the producer would also be
exonerated from liability if he/she proves that the goods were placed on the market without
his/her knowledge or consent or were delivered to the consumer for charitable reasons.>**
The exculpatory reasons resemble those related to the exemption from product liability
outlined in Sec. 6: 555 of the HUCC.

The producer bears direct liability for the period of two years commencing from the date
when the goods were placed on the market.>*® That initial moment is when the producer
relinquishes effective control over the goods.>*® The expiry of the aforementioned two-
year period results in the loss of rights.>>” Therefore, the legal nature of such a deadline is
preclusive, contrary to the seller’s two-year liability, characterised as a limitation
period.>%8

Finally, the HUCC requires the consumer to inform the seller about the lack of conformity
without delay after its discovery in order to be able to use the available remedies.>*
Relying on Art. 5, Sec. 2 of Directive 1999/44/EC, the Hungarian legislator specified that
in the event of consumer sales contracts, a lack of conformity notified to the seller by the
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consumer within two months from its discovery is to be considered communicated without
delay.>®

Interestingly, the HUCC does not prescribe any indication or specific requirement
concerning the content and form of the consumer’s notification of the lack of conformity.
However, the CJEU’s ruling in the Faber case is applicable in this context, as it asserted
that “the notification to be given relates only to the existence of that lack of conformity
and that it is not subject to rules of evidence which would make it impossible or
excessively difficult for the consumer to exercise his rights.”®%! If we accept that the
purpose of this obligation is merely to notify the seller that a lack of conformity was
discovered,®®? the legal solution contained in Hungarian law appears concordant with the
requirements posed by the CJEU. The HUCC also stipulates that the consumer shall be
liable for any damage resulting from delayed notification,>®® without being deprived of
the remedies.>®*

Regarding the notification given to the producer, the prescribed requirements do not differ
from those applicable to the notification of the seller. The consumer must notify the
producer of the lack of conformity without delay, while the notification made within two
months of detecting it is deemed to have been made in due time. The consumer also bears
liability for any damage caused by delayed notification.>®®

Essentially, the Government Decree has maintained the identical remedies at the
consumer’s disposal as stipulated by the HUCC following the amendments of 2021.
Therefore, repair and replacement continue to be primary remedies. Since the provision
excluding the consumer’s freedom of choice between repair and replacement is not
contained in the Government Decree, the proportionality test outlined in the
abovementioned Sec. 6: 159 (2-a) of the HUCC is still applicable, with the relevant
interpretation provided by the Hungarian Supreme Court.

However, the Hungarian legislator, transposing Art. 13, Sec. 3 of Directive (EU)
2019/771, allowed the seller to refuse to bring the goods into conformity if repair and
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replacement are impossible or would impose disproportionate additional costs, taking into
account all the circumstances, including the value the goods would have if they had been
in conformity with the contract and the significance of the lack of conformity.%%®
Moreover, the obligation to complete the repair or replacement within a reasonable
timeframe, as specified by Sec. 6: 159 (4) of the HUCC, is still applicable.

Notably, the Hungarian lawmaker did not establish a fixed period for completing repair
or replacement. Therefore, the determination of a reasonable time limit depends on the
circumstances of the particular case. In line with Art. 14, Sec. 1 (b) of Directive (EU)
2019/771, the Government Decree only envisages that the reasonable time limit shall be
calculated from the moment the consumer has informed the seller about the lack of
conformity.*%” However, the Government Decree 19/2014 establishes a maximum 15-day
deadline for the seller to complete repair or replacement.®® In the case that this deadline
Is exceeded, the seller is obliged to inform the consumer of the expected duration of repair
or replacement.>®°

Repair and replacement presuppose the obligation imposed on the consumer to make the
goods available to the seller.>® Conversely, the seller is obliged to return the replaced
goods at his/her expense.>’* These provisions represent the transposition of Art. 14, Sec.
2 of Directive (EU) 2019/771. The above-mentioned Sec. 6: 166 of the HUCC, which
obliges the seller to bear all the costs incurred to fulfil repair or replacement, taking into
account the consumer’s contribution to the failure to fulfil maintenance, is still applicable.
It appears that the seller’s obligation to bear the expenses of repair and replacement also
includes transportation costs.>’

Furthermore, the Hungarian legislature, according to Art. 14, Sec. 3 of the mentioned
Directive, introduced a specific rule for cases when repair or replacement requires the
removal of goods that had been installed in accordance with their nature and purpose

before the lack of conformity became apparent. In such instances, the obligation to repair
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or replace the goods includes the removal of the defective goods and installation of
replacement or repaired goods or bearing the costs of removal and installation.>”® This
provision reflects the influence of the jurisprudence of the CJEU on the European
legislator.>"*
Transposing Art. 13, Sec. 4 of Directive (EU) 2019/771, the Government Decree stipulates
that, given the gravity of the breach of contract, the appropriate price reduction and the
termination of the contract, as a subsidiary set of claims, are available to the consumer if:
- the seller has not carried out repair or replacement or has not completed it
following the conditions laid down in Art. 13 (3), or has refused to bring the
goods into conformity according to the above-mentioned Art. 12 (1);
- alack of conformity appears despite the seller’s attempts to bring the goods into
conformity;
- the lack of conformity is of such a serious nature as to justify an immediate price
reduction or termination of the contract; or
- the seller has not undertaken to bring the goods into conformity, or it is clear from
the circumstances that he/she will not bring them into conformity within a
reasonable time or without significant inconvenience to the consumer.>™
To better understand the second case, it is important to consider Recital 52 of Directive
(EU) 2019/771, recommending an objective assessment of whether the consumer should
accept further attempts of the seller to rectify the lack of conformity. Namely, the
circumstances, such as the type and the value of the goods, and the nature and the
significance of the lack of conformity, should be considered in this context. Another
attempt should be granted to the seller in the case of expensive and complex goods.
Furthermore, the consumer’s confidence in the seller’s ability to bring the goods into
conformity shall also be taken into consideration. Hungarian legal theory interprets this
instance as clarifying that the consumer’s interest in the repair and replacement can cease
to exist, as envisaged in Sec. 6:159 (2b) of the HUCC, even after a single unsuccessful
attempt to rectify the defect.>"®
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The Government Decree, in the spirit of Art. 15 of Directive (EU) 2019/771, specifies that
price reduction is appropriate if it is equal to the difference between the value the goods
would have had if they conformed with the contract and the value the consumer
received.>’” The consumer is also entitled to withhold payment of the remaining part of
the purchase price, depending on the severity of the breach of contract, either in whole or
in part, until the seller fulfils his/her obligations related to the lack of conformity of the
goods.>’® However, the Hungarian legislator did not determine further conditions and
modalities connected to the exercise of this consumer’s right, although Directive (EU)
2019/771 allowed it.>"®

Moreover, there are some significant additional rules concerning the termination of the
contract. First, the mentioned provision of the HUCC stating that it is not permissible to
terminate the contract when the lack of conformity is of minor relevance, is still
applicable. At the same time, the Government Decree explicitly imposes on the seller the
burden of proof that the lack of conformity is indeed minor.>® The Hungarian legislator
did not use the opportunity provided by Art. 3, Sec. 7 of Directive (EU) 2019/771 to allow
consumers to choose a specific remedy if the lack of conformity becomes apparent within
a period not exceeding 30 days after the delivery of the goods. Consequently, whether a
lack of conformity arises immediately or shortly after the delivery of the goods does not
alter the hierarchy of remedies at the consumer’s disposal.

When it comes to means of termination of the contract, the Government Decree envisages
that the consumer exercises this remedy through a statement addressed to the seller
expressing his/her decision to terminate the consumer sales contract.®! This provision
represents the transposition of Art. 16, Sec. 1 of Directive (EU) 2019/771. Consequently,
the termination of the consumer sales contract can be accomplished through out-of-court
proceedings through the consumer’s unilateral statement directed to the seller.>%?
However, following the letter and the spirit of Art. 16, Sec. 2 of the mentioned Directive,
the Government Decree introduced a rule that when the lack of conformity affects only a
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portion of the delivered goods, the consumer may terminate the contract solely concerning
those defective goods. Conversely, it is admissible to terminate the contract in relation to
the remaining goods if the consumer cannot be reasonably expected to keep only the
conforming goods.*®® Such a legal solution can be supported from the point of view of
environmental protection because of its potential to reduce the environmental costs
connected with the disposal of returned goods.>8*

Termination of the contract entails certain obligations for both contractual parties.
Transposing Art. 16, Sec. 3 (a) of Directive (EU) 2019/771, the Hungarian legislator
obliges the consumer to return the goods to the seller at the seller’s expense.”®® On the
other hand, the seller’s obligation concerns reimbursing the consumer the price paid upon
receipt of the goods or of evidence demonstrating that the consumer has sent back the
go0ods.*® This provision is in line with Art. 16, Sec. 3 (b) of Directive (EU) 2019/771.
Interestingly, the Government Decree did not envisage any time limit for performing the
abovementioned obligations. It is evident that the consumer’s obligation to return the
goods precedes the seller’s obligation to refund the price paid.

The Government Decree does not contain any specific provision regulating compensation
for damage the consumer incurred because of the lack of conformity, since it is governed
by the HuCC. Therefore, the abovementioned provisions of the HuCC, linking
compensation for damage to the impossibility of providing for repair or replacement and
placing it essentially among the subsidiary set of claims, are still applicable. Moreover, its
provisions stating that the court is not bound by the consumer’s request but cannot order
the performance of the remedy objected to by both parties, as well as those governing the
direct liability of the producer, also remain applicable.

Finally, the Government Decree does not specify the consumer’s obligation to inform the
seller about the lack of conformity, as the HUCC already obliges the consumer to notify
the seller without delay or within two months following the detection of the defect.

The future amendments affecting the consumer remedies will represent the transposition

of Directive (EU) 2024/1799. Pursuing the goals of the circular economy and sustainable
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consumption, it is to be expected that the modifications will incentivise the use of the
repair remedy by the consumer, although without expressly prioritising it over
replacement.

4.8. Consumer Guarantees
A peculiarity of the Hungarian law is the existence of both voluntary/contractual and
mandatory guarantees. Since the Government Decree, implementing Directive (EU)
2019/771, introduced certain novelties to the Hungarian regulation of guarantees, without
excluding the application of the provisions located in the HUCC, the provisions of both
legal acts will be presented together. In the consumer context, the Government Decree
applies together with the HUuCC, complementing and rendering the content of its
provisions more precise.
The HuCC stipulates that whoever undertakes a guarantee for the performance of a
contract or is obliged by law to offer a guarantee during the guarantee period is liable for
the lack of conformity according to the conditions contained in the guarantee statement or
legal act creating the guarantee.®® Interestingly, this provision does not refer to the
conditions outlined in associated advertising, contrary to Directive 1999/44/EC.
That is why in the Government Decree, the guarantor’s liability for the defective
performance of the contract also becomes subject to the conditions laid down in the
associated advertising available at the moment of the conclusion of the sales contract or
before it.°®® The Hungarian legislator resolved an eventual discrepancy between the
conditions contained in the contractual guarantee statement and the associated advertising,
where the latter is less favourable to the consumer than the former. In that case, priority is
given to the conditions outlined in the associated advertising unless they were corrected
in the same or similar way before the conclusion of the contract.®®® This provision
represents the transposition of Art. 17, Sec. 1 (2) of Directive (EU) 2019/771.
However, the guarantor can be exonerated from the guarantee obligation if he/she
demonstrates that the cause of the lack of conformity emerged after the performance.®®

The burden of proof for demonstrating this circumstance rests explicitly on the guarantor.
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The Supreme Court of Hungary, in Decision No. Pfv.V.20.369/2014/4 established that the
guarantor shall not be exempt from liability when he/she failed to prove that the cause of
the lack of conformity occurred after the performance because it was impossible to discern
its cause or when that lack of conformity emerged.®®!

Moreover, the Government Decree, in concordance with Art. 17, Sec. 2 of Directive (EU)
2019/771, mandates that the contractual guarantee statement be made available to the
consumer on a durable medium no later than at the moment of the delivery of the goods
and drafted in plain and intelligible language.®®? In addition, using the possibility granted
by Art. 17, Sec. 4 of the same Directive, it also specifies that the contractual guarantee
statement must be made available to the consumer in Hungarian.>*® A durable medium is
defined as “any instrument that enables the consumer or the company to store information
addressed to him/her personally in a way accessible for future reference for a period of
time suitable for the purposes of the information and that allows the unchanged
reproduction of the information stored”.>%*

The Hungarian legislator has also specified the obligatory content of the contractual
guarantee statement in line with Art. 17, Sec. 2 of Directive (EU) 2019/771. It must
include the following:

- aclear statement that in a case of a lack of conformity, the consumer is entitled
by law to exercise the remedies against the seller free of charge and that these
remedies are not affected by the contractual guarantee;

- the name and address of the guarantor;

- the procedure to be followed by the consumer to invoke the contractual
guarantee;

- information about the goods covered by the contractual guarantee;

- the terms of the commercial guarantee.®®®

However, the failure to comply with the rules from Art. 16, Sec. 4 and 5 does not influence
the binding character of the contractual guarantee.®®® This provision is designed to protect
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the consumer from eventual abuses regarding the content of the contractual guarantee
statement.

The HUCC explicitly emphasises that the guarantee does not affect the rights arising from
the law.®" Thus, the consumer could still use the remedies according to the rules
governing the warranty for the lack of conformity and the guarantee serves to offer
additional protection to the consumer.

Moreover, the transfer of ownership over the goods covered by the guarantee does not
cause the cessation of its legal effect. Namely, in that case, the new owner can enforce the
rights arising from the guarantee against the guarantor.®®® This legal solution was
introduced in the novel HUCC.>® It represents “a departure from the relative structure of
the contractual relationship.”®%

The consumer is entitled to enforce the guarantee claim within the guarantee period.%%
Such a guarantee period is preclusive, signifying that the guarantor is liable for those
defects appearing before its expiration.®®? However, the consumer can pursue in court
his/her rights deriving from the guarantee within three months of the expiry of the time
limit determined in the request when the guarantor failed to fulfil his/her obligations at the
consumer’s request within an appropriate time limit. This possibility remains available to
the consumer even when the guarantee period has expired.®®® The Hungarian legislature
underlined that failing to meet the mentioned deadline results in the forfeiture of rights.5%
Finally, the HUCC prescribes the mutatis mutandis application of the provisions governing
the exercise of remedies for the warranty for the lack of conformity also in the event of
the exercise of the rights deriving from the guarantee.®®

The novelty brought by the Government Decree is also the introduction of the producer’s
commercial guarantee of durability for certain goods for a specified period. In that case,

the consumer is entitled to request directly from the producer during the entire guarantee
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period to eliminate the lack of conformity by repair or replacement, adhering to the rules
governing the exercise of the (legal) warranty rights.®%® Thus, the consumer is free to
decide whether to demand repair or replacement from the seller or the producer.
Additionally, in the commercial guarantee of durability, the producer may grant the
consumer more advantageous conditions compared to those deriving from the rules on the
commercial guarantee and legal warranty rights.®®” These rules are the implementation of
Art. 17, Sec. 1 of Directive (EU) 2019/771.

Finally, the producer’s guarantee of durability should be considered in parallel with the
direct liability of the producer to perform repair and replacement, as envisaged in the
HuCC. Both institutes afford the consumer the same legal entitlement to choose whether
to demand rectification of the lack of conformity by repair or replacement from either the
seller or the producer.5%®

However, there are significant differences between these two institutes. First, the direct
liability of the producer, as outlined in the HUCC, is mandatory since the producer’s
liability to provide for repair and replacement is not subject to his/her consent.
Substantially, the consumer may require that the producer repair or replace the defective
goods in each case. However, as previously noted, the HuCC envisaged specific
circumstances exonerating the producer from liability. In contrast, the consumer’s right to
demand repair or replacement from the producer, stemming from the guarantee of
durability, entirely depends on the producer’s free will and decision to offer this kind of
guarantee.

Another difference concerns the existence of the hierarchy of remedies. Specifically, in
direct liability of the producer from the HuCC, the repair is prioritised over the
replacement, forming a hierarchy of claims. In contrast, regarding the producer’s
commercial guarantee of durability, repair and replacement are treated as equal remedies.
Concerning the mandatory guarantee, the relevant rules establishing this type of guarantee
are contained in the governmental regulations. A crucial legal reference for consumers in

this context is Government Decree 151/2003 (1X. 22.) on the mandatory guarantee for
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certain durable consumer goods®®® (hereinafter referred to as “Government Decree no.
151/2003”), amended for the last time in 2024 by Government Decree no. 93/2024,
amending government decrees relating to consumer protection.®® The mandatory
guarantee is also established by Government Decree no. 181/2003 (XI. 5.) on the
mandatory guarantee associated with the construction of dwellings®!! and Government
Decree no. 249/2004 on the mandatory guarantee for certain repair and maintenance
services.51?

The mandatory guarantee established by Government Decree 151/2003 applies solely to
sales contracts concluded in the consumer context concerning new durable consumer
goods listed in the ministerial decree on the designation of product groups of durable
consumer goods.®® The Ministerial Decree 10/2024 determining the durable goods
covered by a mandatory guarantee® enumerates various household and technical goods,
as well as motor vehicles, the sales price of which reaches 10,000.00 HUF. In this regard,
the guarantor is a company that concluded the sales contract with the consumer. At the
same time, the beneficiary of the guarantee is the owner of the consumer goods, provided
that he/she qualifies as a consumer.5® The consumer’s position is bolstered by the
provision that any contractual clause deviating from the rules of the mentioned
Government Decree to the detriment of the consumer is null and void.5®

The duration of the guarantee period is determined by the price. Specifically, it lasts for
two years when the sales price reaches 10,000.00 HUF without exceeding 250,000.00
HUF and for three years if the amount of the sales price exceeds 250,000.00 HUF.5Y" The

609 151/2003. (IX. 22.) Korm. Rendelet az egyes tartds fogyasztasi cikkekre vonatkozo kotelezé jotallasro
(Government Decree no. 151/2003 (I1X. 22.) on the mandatory guarantee for certain durable consumer
goods).

610 93/2024. (IV. 23) Korm. Rendelet a fogyasztovédelemmel 6sszefiiggd kormanyrendeletek
modositasarol (Government Decree no. 94/2024 amending government decrees on consumer protection).
611 181/2003. (XI. 5.) Korm. rendelet a lakasépitéssel kapcsolatos kdtelezd jotallasrol (Government Decree
no. 181/2003 (XI. 5.) on a mandatory guarantee associated with the construction of dwellings).

612 249/2004. (VII1. 27.) Korm. rendelet az egyes javitd-karbantartd szolgaltatdsokra vonatkozo kotelezd
jotallasrol (Government Decree no. 249/2004 on the mandatory guarantee for certain repair and maintenance
services).

613 Government Decree 151/2003, Art. 1, Sec. 1.

614 10/2024. (VI. 28.) IM rendelet a kotelezd jotallas ald tartozd tartds fogyasztasi cikkek korének
meghatarozasarél (Ministerial Decree 10/2024 determining the durable goods covered by a mandatory
guarantee).

615 Government Decree 151/2003, Art. 1, Sec. 2.

616 Government Decree 151/2003, Art. 1, Sec. 5.
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guarantee period commences either on the date of delivery of the consumer goods to the
consumer or on the date of the installation carried out by the company or its
representative.®'® Notably, its duration is extended in the event of repair for the period
starting from the date of delivery of the goods to be repaired, during which the consumer
cannot use the goods because of the lack of conformity.®°

The Government Decree 151/2003 mandates that the company must make the guarantee
card available to the consumer alongside the consumer goods in a form that ensures the
legibility of its content until the end of the guarantee period.®?° The mentioned act also
determines the obligatory content of the guarantee card.%?! A particular emphasis is placed
on indicating that this type of guarantee does not affect the consumer’s legal rights.%%2
Thus, the consumer retains the right to dispose of the remedies stemming from the
warranty for the lack of conformity. The mandatory guarantee enhances the consumer’s
position, as it does not replace the consumer’s remedies available in the event of the lack
of conformity of the goods with the contract, but offers different possibilities.

Regarding the remedies at the consumer’s disposal, the Government Decree 151/2003
distinguishes between repair, replacement, and refunding the sales price. The consumer is
entitled to demand repair at the company's (seller’s) registered office, any of its premises
or branches, and the repair service indicated in the guarantee card.®® It is explicitly
required that only new components be incorporated into the consumer goods during the
repair.®%

The company is obliged to replace the consumer goods within eight days if, at the first
repair during the guarantee period, it determines that these goods cannot be repaired unless
otherwise specified by the consumer. If it is impossible to replace the consumer goods,
the company must refund the sales price to the consumer within eight days.52°
Replacement is also available when the goods continue to exhibit deficiencies after three

repair attempts unless otherwise specified by the consumer. The impossibility of replacing
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the goods, also in this situation, conditions the company’s obligation to refund the sales
price to the consumer within eight days.52
Finally, the company is obliged to replace the consumer goods if the repair is not
performed within 30 days of the notification of the repair request, unless otherwise
specified by the consumer. In that case, the replacement is to be carried out within eight
days of the expiration of the mentioned 30-day time limit. However, if it is impossible to
replace the consumer goods, the company is required to refund the sales price to the
consumer within eight days of the expiry of the 30-day time limit.5?
The Government Decree 151/2003 established a three-level hierarchy of remedies at the
consumer’s disposal. The repair is the primary remedy available to the consumer in case
of a defect. At the same time, the replacement is the secondary remedy, contingent upon
the impossibility of repair or the company’s failure to carry it out. Refunding the sales
price to the consumer constitutes the tertiary remedy, subject to the impossibility of
replacing the consumer goods. Replacement assumes the position of the primary remedy
when the lack of conformity arises within three working days of the purchase or
installation of the consumer goods and impairs their proper use.®?® In such instances, the
company cannot invoke disproportionate additional costs from Sec. 6:159 (2a) of the Civil
Code.%?°
5. THE CZECH REPUBLIC

5.1. Legal Sources
The transposition of Directive 1999/44/EC into the Czech law was initially carried out by
adopting Act No. 136/2002,%%° which brought substantial amendments to the old 1964
Civil Code,%*! regarding the conformity of the goods with the sales contract.®3? With the

adoption of the novel Czech Civil Code®®® (hereinafter referred to as “the CzeCC”),
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enacted in 2012, the provisions on the consumer’s position in the event of defective
performance by the seller continued to be influenced by the mentioned Directive.

The relevant rules in this regard were found in Subsection 5 (Section 2158 — Section
2174), specifically addressing the sales of consumer goods. In addition, the general rules
governing the sales of goods as well as those on the performance of the contract (Section
1916 — Section 1925) also found their application.®** However, the rules of Subsection 5
were applicable when the buyer was not an entrepreneur and it was not evident from the
circumstances at the moment of the conclusion of the contract that the purchase was
connected to his/her professional activity, while the seller was an
entrepreneur/company.®® Thus, these provisions did not cover solely and exclusively
consumers, but also other entities concluding the contract outside their business activity,
such as corporations, foundations, or associations.5*® Incorporating consumer legislation
into the CzeCC has been supported by the Czech legal theory as it simplifies and enhances
its practical application and prepares this legal act to address future challenges
effectively.5¥’

Moreover, provisions delineating the procedure of handling and resolving the consumer’s
claims were encompassed in the Consumer Protection Act (hereinafter referred to as: “the
CzeCPA”).5%8 These rules were of paramount importance for determining the duration of
the deadline for settling the consumer’s claim.

Finally, the Czech legislator transposed Directive (EU) 2019/771 by Act No. 374/2022,63°
amending the CzeCPA and the CzeCC. These legislative changes took effect on the
thirtieth day following the promulgation of the Act,% i.e., their application commenced
on 6 January 2023. These amendments did not bring any conceptual difference since the

CzeCC continues to serve as the principal legal source (sedes materiae) governing
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defective performance issues in the event of consumer sales contracts.®* At the same time,
the CzeCPA still outlines the procedures for handling and resolving the consumer’s
claims. However, the personal scope of Subsection 5, containing special rules on the sale
of goods to consumers, became narrower as its provisions apply, in conjunction with the
general rules on the sale of goods and the performance of the contract, to the sale of
tangible movable goods only if the buyer is a consumer.%42
5.2. Definitions

The fundamental notions of consumer sales law are incorporated into the CzeCC. The
consumer is defined as any natural person who, outside the scope of his/her business
activity or the independent performance of his/her profession, concludes a contract with
an entrepreneur or deals with him/her in any other way.®*® This definition is in line with
Art. 2, Sec. 2 of Directive (EU) 2019/771. Thus, this notion is restricted to natural persons,
meaning that legal entities are excluded from its scope. In addition, the natural person has
to enter into a sales contract for purposes outside his/her business or professional activity.
However, the classification of the consumer needs to be determined objectively and
independently of the will of the involved individual, taking into account the nature and
purpose of the particular sales contract.®** The guidelines provided by the CJEU in the
Faber case, that the national court should, of its own motion, determine whether the buyer
qualifies as a consumer, even when the buyer did not invoke this status, are also applicable
in Czech law.5%

The seller, as the other contractual party to the consumer sales contract, is covered by the
notion of the entrepreneur (podnikatel). For consumer protection purposes, the
entrepreneur is defined as any person who concludes contracts related to his/her business,
production, or similar activity, or the independent performance of his/her profession, as
well as the person acting in the name of or on behalf of an entrepreneur.®*® Therefore, the
entrepreneur can be a natural or legal person. This determination, encompassing

intermediaries, is concordant with Art. 2, Sec. 3 of Directive (EU) 2019/771. Regarding
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consumer sales contracts, the indication given by the CJEU in the Wathelet case that the
notion of seller incorporates “a trader acting as intermediary on behalf of a private
individual who has not duly informed the consumer of the fact that the owner of the goods
sold is a private individual” is valid also in Czech law.54

For the provisions of the CzeCC on the sale of goods to consumers to apply, tangible
movable goods have to be the subject of the sales contract.®*® The inclusion of this type of
goods aligns with Art. 2, Sec. 5(a) of Directive (EU) 2019/771. However, the Czech
legislator does not explicitly specify when water, gas, and electricity are to be considered
goods, nor exclude the application of its provisions on the lack of conformity when the
object of a sales contract is living animals or second-hand goods sold at public auction.
Furthermore, the sales contract is defined as any contract under which the seller
undertakes to hand over the goods to the buyer and allow him/her to acquire ownership of
them, while the buyer undertakes to take over the goods and pay the purchase price.®
Finally, the CzeCC contains the definitions of interoperability®° and compatibility®®* in
line with Directive (EU) 2019/771. Curiously, although the terms functionality and
durability are mentioned in the CzeCC, this legal act does not provide for their definitions.

5.3. The Notion of Lack of Conformity

Before the transposition of Directive (EU) 2019/771, the requirements concerning the lack
of conformity were contained in Section 2161 of the CzeCC, titled “Quality upon
takeover” (Jakost pfi prevzeti). Specifically, the CzCC established the seller’s liability for
the lack of conformity of the goods (the exact term used was vada — defect) toward the
buyer (consumer) at the time of the takeover.%%? The Czech legal literature emphasised
that the lack of conformity was to be determined by taking into account the sales contract

concluded between the parties or eventual requirements contained in a legal act applicable
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to the specific case.®®3 Thus, determining the existence of a defect implied the combination
of both subjective and objective requirements. Such a legal solution relies on the principle
of the seller’s liability for each illegality.®>* The conformity criteria under Czech law were
more extensive compared to those outlined in Directive 1999/44/EC, which in Art. 2, Sec.
1 obliged the seller to deliver the goods in conformity with the sales contract.

While the mentioned Directive introduced a rebuttable presumption of conformity of the
goods, the Czech legislator stipulated that the seller was particularly liable to the buyer
(consumer) that the goods, at the time he/she took them over:

- had the properties that the parties agreed upon and, in the absence of such an
agreement, the properties that the seller or manufacturer described or which the
buyer (consumer) expected, given the nature of the goods and the advertising the
seller or manufacturer presented,;

- were suitable for the purpose stated by the seller or for which the goods of that
kind were usually used,

- corresponded in quality and design to the agreed sample or model if the quality
or design was determined according to the agreed sample or model;

- had the corresponding quantity, measure, or weight;

- met the requirements laid down by legal regulations.®>®

Moreover, as stated in the subdivision devoted to the purchase of movable goods, defects
in the documentation necessary for using the goods were also considered a lack of
conformity.®® Although the Czech legislator did not explicitly and separately incorporate
the provision on the incorrect installation of the goods from Art. 2, Sec. 5 of Directive
1999/44/EC among the requirements for quality upon takeover, such incorrect installation
could constitute a lack of conformity when the seller’s obligation deriving from the
(consumer) sales contract also comprised installation or assembly of the goods.%’

Although retaining the title of the section (Quality upon takeover), the implementation of
Directive (EU) 2019/771 introduced significant novelties reflecting subjective and

853 Hradek, 2020, p. 11.; Hubkova, 2017, p. 2186.
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objective requirements for conformity. The subjective requirements stem from the specific
consumer sales agreement.®®® The seller’s liability in this context particularly includes the
prerequisite that the goods:

- correspond to the agreed description, type, and quantity, as well as quality,
functionality, compatibility, interoperability, and other agreed features;®*

- are suitable for the purpose for which the buyer requires them and to which the
seller has agreed;

- are delivered with the agreed accessories and instructions for use, including
assembly or installation instructions.®®°

Compared to the previous regulation, the seller has to accept the purpose of the goods
required by the consumer. Unlike Directive (EU) 2019/771, the CzCC does not explicitly
demand that the buyer (consumer) inform the seller about that purpose at the moment of
the conclusion of the contract. Moreover, the requirement for delivery to include
accessories and instructions has also been incorporated into the subjective requirements.
The determination and existence of the subjective requirements are generally connected
to the buyer’s ability to negotiate and reach an agreement about them with the seller.®®
In addition to the subjective, the goods must also meet the objective requirements for
conformity. They are applicable in each case, i.e., they are not subject to the parties’
agreement.%8? Transposing Art. 7, Sec. 1 of Directive (EU) 2019/771, the CzCC envisages
that the seller is liable to the buyer (consumer) that the goods:

- aresuitable for the purpose for which the goods of the same type are usually used,
also considering the rights of third persons, legal regulations, technical standards,
or codes of conduct of the given industry, if there are no technical standards;

- correspond in quantity, quality, and other features, including durability,
functionality, compatibility, and safety, to the usual properties of the goods of the

same kind that the buyer can reasonably expect, also considering the public
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statements made by the seller or another person in the same contractual chain, in
particular in advertising or on labelling;
- are delivered with accessories, including packaging, assembly instructions, and
other instructions for use that the buyer can reasonably expect;
- correspond to the quality or description of a sample or model that the seller
provided to the buyer before the conclusion of the contract.®6®
The Czech legislator exempts the seller from liability for the public statement made by
another person in the same contractual chain. Namely, in order to be exempt, the seller
must demonstrate the existence of one of the following conditions:
- that he/she was not aware of the public statement in question;
- that it was modified at the time of the conclusion of the contract in at least a
comparable way as it was made;
- that it could not have influenced the buyer’s decision to purchase the goods.%*
The burden of proof is explicitly attributed to the seller. This legal solution represents the
transposition of Art. 7, Sec. 2 of Directive 2019/771. The buyer’s awareness or knowledge
of the public statement is to be assessed by taking into account the knowledge that a person
familiar with the case would reasonably acquire when considering the circumstances that
must have been obvious to him/her in that position.5®
Finally, the CzCC has introduced the rule, already acknowledged in Czech legal theory,
that the seller is liable for any lack of conformity deriving from the incorrect installation
or assembly carried out by the seller or under his/her responsibility according to the
contract.®%® The seller’s liability is conditioned by the circumstance that the installation or
assembly constitutes his/her contractual obligation. Additionally, the seller is also liable
if the installation or assembly was carried out by the buyer (consumer) and the lack of
conformity is attributable to the shortcomings in the instructions provided by the seller .5

These legal solutions are in accordance with Art. 8 of Directive (EU) 2019/771.
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5.4. The Seller’s Liability and Exemptions
Before the implementation of Directive (EU) 2019/771, the Czech legislator established
that the seller was liable to the buyer (consumer) for the lack of conformity of the goods
existing at the moment of takeover, without referring to the irrelevance of the eventual
seller’s knowledge about the deficiencies of the goods.®®® The consumer acquired
ownership over the goods at that moment.%®® It may be inferred that the seller’s liability
was not explicitly connected to the transfer of risk to the consumer, but the priority was
given to the moment of takeover of the goods.”
The CzCC envisaged cases in which the consumer did not have the rights arising from the
lack of conformity, thus exonerating the seller from liability. First, the circumstance that
the consumer, before the takeover of the goods, was aware of the lack of conformity
extinguished the availability of consumer remedies.®”* This rule represented the
transposition of Art. 2, Sec. 3 of Directive 1999/44/EC. However, the Czech legislator
omitted to include that the same rule also applied when the consumer could not reasonably
have been unaware of the lack of conformity. This exculpatory ground aimed to prevent
bad faith behaviour by the consumer, as it implied that his/her cognisance of the defect
influenced his/her decision to conclude the sales contract with the seller under the agreed
conditions.®"2
Furthermore, the consumer could not use the remedies stemming from the lack of
conformity even when he/she caused it.5”3 Thus, the seller was exonerated when the defect
could not be ascribed to his/her fault or omission but was caused by the consumer. This
exculpatory ground was more extensive than the one from Art. 2, Sec. 3 of Directive
1999/44/EC, stating that there is no lack of conformity when it has its origin in materials
supplied by the consumer. Such a defect could have been interpreted in Czech law as
caused by the consumer, thereby exempting the seller from liability.
The transposition of Directive (EU) 2019/771 did not bring notable novelties in this

regard. The relevant moment for determining the seller’s liability remains the moment of
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takeover.t”* Moreover, the circumstance that the consumer caused the lack of conformity
continues to be a reason for excluding the availability of consumer remedies and
exonerating the seller.®”®> The Explanatory Memoranda mentions the inappropriate
handling of the goods as an example of a defect caused by the consumer.57®

As a novelty, the CzCC specifically stipulates that the wear and tear of the goods caused
by their usual use or, in the case of second-hand goods, corresponding to the extent of
their previous use, cannot be considered a lack of conformity.®”” While the legal solution
regarding the normal use of the goods presupposes that they conformed to the consumer
sales contract at the moment of their takeover, the one applying to the second-hand goods
departs from the presumption that the consumer accepted the defect while concluding the
sales contract.%"

Finally, the application of the objective requirements for conformity can be excluded
when the seller specifically informs the buyer before concluding the contract that a certain
property of the goods differs, deviating from the objective requirements. Merely
informing is not sufficient since the buyer (consumer) needs to expressly agree on such
deviation at the time of concluding the contract.®”® This provision transposes Art. 7, Sec.
5 of Directive (EU) 2019/771.

5.5. The Manifestation of the Lack of Conformity and the Burden of Proof
When the Czech law was based on Directive 1999/44/EC, the CzCC, transposing its Art.
5, Sec. 1, envisaged that the consumer could use the available remedies arising from the
defect that emerged within twenty-four months of the takeover.%° Essentially, this twenty-
four-month deadline was a period during which the lack of conformity had to become
apparent, a condition of the seller’s liability.®! Interestingly, the existence of the defect at
the moment of the takeover was considered an alternative indispensable requirement for
establishing the seller’s liability, which benefited the consumer’s position. It was

sufficient that the non-conformity appeared within twenty-four months thereof. Such
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interpretation stemmed from the need to preserve continuity with the regulation on the
liability for the lack of conformity from the old CzCC.%82 Namely, in relation to the old,
previously valid legal regime, the Supreme Court of the Czech Republic affirmed that “the
warranty applies to defects of the goods regardless of whether they existed at the time of
takeover and appeared as the contradiction with the sales contract only subsequently, or
arose and manifested themselves as a contradiction with the sales contract after the
takeover of the goods during the warranty period”.5&3
The Czech legislator established a specific rule applying to the situation when the duration
for which the goods could be used was specified on the goods themselves, their packaging,
instructions attached to the goods, or in the advertisement, according to other legal
regulations. In such cases, the provisions regarding the quality guarantee were
applicable.®8
The consumer’s position was improved by disregarding any agreement between the seller
and the consumer by which the period for claiming the remedies would have been
reduced.®® Such a clause would have been null and void, signifying that the general
twenty-four-month time limit would have applied.®® However, the Czech legislator, using
the opportunity provided by Art. 7, Sec. 1 of Directive 1999/44/EC, established an
exception by allowing the contractual parties to reduce this period to half of the duration
of the guarantee period (12 months) when the second-hand goods were the object of the
sales contract. If the parties exceeded this limitation by stipulating a period shorter than
12 months, it was presumed that they agreed to half of the guarantee period.®®’
Moreover, the CzCC stipulated that the provision from Sec. 2165 did not apply in the
following cases:

- when the goods were sold for a lower price due to a defect for which such a lower

price was agreed upon;
- when the defect concerned the wear and tear of the goods resulting from their

normal use;
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- when the defect in second-hand goods corresponds to the extent of their use or
the wear or tear they exhibited at the moment of takeover by the buyer
(consumer);

- when the lack of conformity stemmed from the inherent nature of the goods.58®
The CzCC introduced a presumption that the lack of conformity had already existed upon
takeover if it appeared within six months from that moment.®®® In line with the judgment
rendered in the Faber case, Czech legal theory stressed that the consumer had to
demonstrate only the existence of non-conformity.5®° In addition, in this context, the
guidelines of the CJEU provided in the Faber case concerning the consumer’s obligation
to prove that the defect appeared within six months of the takeover, as well as the national
court’s duty to apply this presumption ex officio, also applied in Czech law.5%

This presumption in the CzCC represented an incomplete transposition of Art. 5, Sec. 3

of Directive 1999/44/EC, as it was omitted that it did not apply if it was incompatible with

the nature of the goods or the nature of the lack of conformity.®®2 However, also based on
the ruling of the CJEU in the Faber case, the seller was allowed to rebut such presumption

by proving that the defect did not exist at the moment of the takeover of the goods in a

manner that its cause or origin was attributable to “an act or omission which took place

after the delivery”.6%

The transposition of Directive (EU) 2019/771 partly modified the mentioned issues of

deadlines and burden of proof. The lack of conformity — now in addition to its existence

at the time of the takeover due to the maximum harmonisation character of the mentioned

Directive — has to manifest within two years of that moment.%®* Although this Directive

allowed the Member States to extend this time limit beyond two years, the Czech legislator

did not use this opportunity, considering that such an extension would impose additional

costs on the seller that would consequently be reflected in higher prices of consumer

goods.®® It is specified that when the consumer asserts his/her rights deriving from the
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lack of conformity, this two-year time limit does not run for the period during which the
consumer cannot use the goods.5%

Regarding second-hand goods, the CzCC, using the opportunity provided in Art. 10, Sec.
6 of Directive (EU) 2019/771, still allows the contractual parties to reduce the two-year
time limit to one year.®®” However, the Czech legislator eliminated the provision
presuming that the parties agreed upon half of the period if they stipulated a period shorter
than 12 months. Therefore, in the case of an agreement between the parties exceeding the
permitted shortening of the time limit, the general two-year period would apply.
Moreover, the presumption that a lack of conformity existed at the moment of receipt
became more advantageous to the consumer’s position, as its duration has been extended
from six months to one year. Thus, it is presumed that the lack of conformity existed upon
takeover if it became apparent within one year from that moment. Transposing Art. 11,
Sec. 1 of Directive (EU) 2019/771 and confirming what had already been stated by Czech
legal theory, the CzCC acknowledges that this presumption is rebuttable by stipulating
that it is excluded when it is incompatible with the nature of the goods or the nature of the
lack of conformity.6%

The Explanatory Memoranda mentions goods perishable by nature, such as flowers, as an
example of incompatibility with the nature of the goods. At the same time, the
circumstance that the consumer caused the defect or it is a consequence of an obvious
external cause that took place after the handover of the goods is mentioned as an example
when this presumption is contrary to the nature of the lack of conformity.®*® The one-year
time limit also does not run in this case for the period during which the consumer cannot
use the goods if he/she has disposed of the available remedies.”®

Finally, the Explanatory Memoranda reaffirms the relevance of the aforementioned
judgment rendered by the CJEU in the Faber case by stating that it is sufficient for the
consumer to demonstrate that there is a lack of conformity, without being forced to show
that the goods were defective from the moment of their takeover and that he/she did not

6% CzCC, Sec. 2165 (4).

897 CzCC, Sec. 2168.

89 CzCC, Sec. 2161 (5).

69 The Explanatory Memoranda for the Amendments, p. 138.
700 CzCC, Sec. 2161 (5).

116



cause it.”% The burden of proof that the goods were in conformity with the sales contract
at the moment of their takeover is placed on the seller.

5.6. Goods with Digital Elements
The provisions contained in Subdivision 5 are also applicable when the subject of the sales
contract is goods with digital elements defined as a movable tangible item that is
connected to a digital content or digital service in such a way that without them it could
not perform its functions.’® Thus, the absence of digital elements hinders the goods from
performing their functions. The Explanatory Memoranda provides an example of the
digital content interconnected to the goods in that manner, mentioning an operating
system, an application, or other software. Regarding digital services, it gives the example
of the continuous supply of data about the traffic in the navigation system.”®® The
circumstance that a third party is obliged to provide digital elements does not exclude the
application of the provisions of Subdivision 5. However, they are not applicable when it
is clear from the content of the contract and the nature of the goods that digital content or
digital service is to be provided separately, i.e., not under the same sales contract.”* In
that scenario, the provisions of Subsection 6, on the provision of digital content and based
on Directive (EU) 2019/770, apply.’®
Additionally, the rules contained in Subdivision 5, except those on handover of the goods
(Sec. 2159) and withdrawal from the contract if the seller fails to perform his/her
obligation within an additional reasonable period (Sec. 2159a), do not apply when the
tangible movable item only serves as a carrier of digital content.”
The definition and determination of the goods with digital elements are in accordance with
Art. 2, Sec. 5(b) and Art. 3, Sec. 3 of Directive (EU) 2019/771. The exclusion of the
applicability of Subsection 5 only when it is clear or evident from the content of the sales

contract that the digital properties are required to be supplied separately is to be interpreted

01 The Explanatory Memoranda for the Amendments, p. 138.
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as resolving the doubt as to whether the supply of these digital elements is included in the
sales contract.”"’

Regarding the duration of the seller’s liability in the event of goods with digital elements,
the single and continuous supply of digital content or digital service can be differentiated.
The general two-year time limit commencing from the moment of the takeover of goods
applies to a single supply. The Czech legislator, transposing Art. 10, Sec. 2 of Directive
(EU) 2019/771, introduces a specific rule for the continuous supply of digital content or
digital service for a certain period, envisaging that the consumer can complain about the
defect that emerges within two years of the takeover and allowing the possibility of the
extension of this timeframe when the contractual parties agree on a longer period of
supply.’® In that case, the seller’s liability follows the agreed supply period, constituting
an exception from the general rule that the defect has to appear within two years for the
seller to be liable.”®®

Another particular legal solution related to the continuous supply of digital properties
concerns the existence of the presumption of defectiveness. Specifically, if the lack of
conformity manifests within two years or a longer period agreed upon by the contractual
parties, it is presumed that the digital content or digital service was supplied defectively.’:°
This rule constitutes the transposition of Art. 11, Sec. 3 of Directive (EU) 2019/771 and
significantly bolsters the consumer’s position compared to a single supply.

Furthermore, when goods with digital elements are the subject of the sales contract, the
parties are allowed to encompass the obligation to provide updates to digital content or
digital services in their contract.”*! This obligation concerns maintaining the agreed
properties, as well as expanding and improving new functionalities and properties.’*?
Essentially, such a requirement, stemming from the specific sales contract, forms part of
the subjective requirements of conformity.

Nevertheless, in addition to the potentially agreed-upon updates, the seller is obliged to
ensure that the consumer is supplied with updates that are necessary for the goods to retain

97 The Explanatory Memoranda for the Amendments, p. 136.
%8 CzCC, Sec. 2165 (2).

799 De Franceschi, 2019, p. 115.; Gsell, 2020, pp. 108-109.
710 CzCC, Sec. 2161b (5).

11 CzeCC, Sec. 2161b (1).
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their conformity and notified of their availability.”*® The duration of this obligation is
contingent upon the type of supply. In the event of continuous supply, the seller is required
to provide updates and inform the consumer for two years or even longer, in which case
the entire agreed supply period is covered.”** On the other hand, the duration of the seller’s
obligation in single act of supply depends on the consumer’s reasonable expectations,
assessed by taking into account the nature and purpose of the goods, the nature of the
digital content or digital service, as well as the circumstances of the conclusion of the
contract and the nature of the obligation.”*® These rules are in line with Art. 7, Sec. 3 of
Directive (EU) 2019/771. While the supply of agreed updates, comprising upgrades,
derives from a specific sales contract, the seller is obliged to provide those updates that
are necessary for the goods to remain conformant with the contract in each case. This
seller’s obligation concerns solely and exclusively “corrective” updates.’*®

However, the CzeCC allows for the exclusion of the mentioned update obligation. The
seller needs to specifically warn the consumer before concluding the contract that the
updates will not be provided, while the consumer must agree explicitly to this when
concluding the contract.”*” The consumer’s acceptance must be explicit. Substantially, this
provision corresponds to the exclusion of the application of the objective requirements for
conformity.’®

Finally, it should be emphasised that the seller is not required to install the supplied
updates. The Czech legislator, transposing Art. 7, Sec. 4 of Directive (EU) 2019/771,
deprives the consumer of using the remedies deriving from the defective performance
when he/she fails to install the update within a reasonable time, provided that the defect
emerged only as a consequence of this consumer’s failure. Nevertheless, the remedies
remain available to the consumer if the seller did not notify him/her of the update and the
consequences of not installing it or if he/she did not install the update or installed it

incorrectly due to a deficiency in the instructions.”*® The CzeCC does not provide any

13 CzeCC, Sec. 2161b (2).

14 CzeCC, Sec. 2161b (2a).
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16 Compte, 2024, p. 27.
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indication concerning the clarity of notifying the consumer of the consequences of the
failure to install the updates.

5.7. Consumer Remedies
Substantially, before the transposition of Directive (EU) 2019/771, the CzeCC
differentiated three categories of remedies available to the consumer: repair and
replacement as rights aiming at fulfilling the contract, termination of the contract, and the
appropriate price reduction’?,
Regarding replacement, the Czech legislator made it subject to the condition of
proportionality, intended to safeguard the interests of the seller.”?! Specifically, if
consumer goods did not conform to the contract, the CzeCC allowed the consumer to
request the supply of new, flawless goods unless such replacement was deemed
disproportionate to the nature of the defect.”?? Since the term “disproportionate”
(nepfiméteny) lacked a precise definition in the CzeCC,’? the Czech legal theory
emphasised that it should have been interpreted by assessing the value of the goods and
the costs of replacing the part or repairing them.’* The consumer was entitled to request
goods of equivalent or even superior quality.”?® However, if only a portion of the goods
was affected by the lack of conformity, the consumer was entitled to request replacement
of that specific part.’?
In cases where the right to replacement was considered disproportionate due to the nature
of the defect, particularly when the lack of conformity could be rectified without undue
delay, the consumer was entitled to have the goods repaired free of charge.”?” The
proportionality requirement implied a distinction between the rights to replacement and
repair, as the disproportionality prevented the consumer from choosing replacement over

repair.’?®
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Moreover, the CzeCC provides the consumer with the replacement remedy, whether for
the entirety or part of the goods, even in cases when the lack of conformity was removable,
when the consumer could not effectively use the goods due to the repeated occurrence of
the non-conformity following the attempted repair or because of a larger number of
defects’?. According to the case law of the Supreme Court of the Czech Republic, the
repeated occurrence of the lack of conformity after the attempted repair refers to the
situation where “the same defect, which has already been removed at least twice during
the warranty period, occurs again.”’3® Moreover, it was deemed that a defect was the same
if it “had the same manifestations in the properties of the purchased goods*, with no regard
to the method of its initial rectification.”! Interestingly, the consumer was also entitled to
terminate the contract in such instances.”®? Therefore, the validity of the sales contract
depended on the consumer’s discretion, who could preserve it by selecting the
replacement.’3

In addition to the mentioned situations of unsuccessful repair, another instance when the
consumer was allowed to terminate the contract concerned the impossibility of replacing
the goods or a part of them.”3* Thus, the applicable criterion required for the termination
of the contract was the impossibility, which had to be interpreted as an objective obstacle
existing on the side of the seller.”® This legal solution was designed to safeguard the
seller’s position.”® Nevertheless, the minor significance of the lack of conformity
impeded the use of this remedy.”®” The legal consequence of the termination of the
contract is the cessation of contractual obligations ex tunc’®. This implied that the
consumer was required to return the goods to the seller at the latter’s expense, while the
seller was obligated to reimburse the price paid by the consumer.”® The Supreme Court

of the Czech Republic adjudicated that the seller is not entitled to compensation for the
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reduction in the value of the goods resulting from their “normal (usual) use and related
wear and tear until the contract is cancelled”, provided that the buyer used them in good
faith in the period when the contract was in force.”*

Finally, the consumer was entitled to an appropriate price reduction if he/she did not
exercise the right to terminate the contract or seek the remedies of replacement or repair
of the goods™!. Furthermore, the appropriate price reduction was available to the
consumer when the seller was unable to replace the goods in whole or only in part, or to
repair them, as well as when the seller failed to provide a remedy within a reasonable
timeframe or when such a remedy would have caused substantial difficulties to the
consumer.”? The conditions regarding a reasonable timeframe and substantial difficulties
caused to the consumer, rendering the appropriate price reduction possible, were
introduced to safeguard the consumer’s position.’*® The concept of a reasonable timeframe
was to be determined by considering the type of lack of conformity, the difficulty of the
repair, the specific circumstances of the case, and the urgency of the consumer’s needs.’**
Certain scholars in the Czech legal literature argued that the appropriate price reduction
under Czech law did not constitute a secondary or tertiary claim but rather a distinct
primary claim at the consumer’s disposal in the event of a lack of conformity of the goods
with the contract.”* Therefore, repair, replacement, and appropriate price reduction were
considered primary remedies, whereas termination of the contract was the exclusive
subsidiary remedy available to the consumer. This suggests that the hierarchy of remedies
in Czech law diverged from the legal framework established by Directive 1999/44/EC,
which distinguished between repair and replacement, as primary, and price reduction and
termination of the contract, as secondary remedies.”*® Conversely, some legal scholars
characterised the appropriate price reduction as a subsidiary right™*” and “the last means

of legal protection.”’*®
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Additionally, the consumer was entitled to compensation for damage resulting from the
lack of conformity. The CzeCC explicitly stipulated that a right arising from defective
performance did not exclude the right to seek compensation for damages. At the same
time, what could be obtained through the right to defective performance could not be
pursued on other legal grounds’®. The Supreme Court of the Czech Republic clarified the
distinction between liability for defects (i.e., lack of conformity) and liability for damage,
articulating that “’liability for defects pursues deficiencies of the seller’s own performance
and ensures that the buyer receives from the binding legal relationship performance
without any defect”, while the purpose of liability for damage is “to compensate for
material damage incurred as a result of a breach of a legal obligation or as a result of
another fact recognised by law.”"°

Although Directive 1999/44/EC allowed the Member States to require the consumer to
inform the seller of the lack of conformity within two months from the date of its detection,
the CzeCC did not contain any provision in this regard in the subsection dedicated to the
sale of consumer goods.”! Nonetheless, Czech legal theory argued that good morals
demanded that such notification be done without undue delay, considering any delay
contra bonos mores.” Good morals are to be interpreted as “rules that must be
unconditionally upheld in the society”.”® Furthermore, the CzeCPA mandated that the
consumer’s claim be settled without delay, no later than 30 days from the lodging of the
claim, unless a longer period was agreed upon between the seller and the consumer.”*
Therefore, the contractual parties could mutually agree to extend the period within which
the seller was obliged to rectify the lack of conformity.

The transposition of Directive (EU) 2019/771 into Czech law introduced significant
novelties. If the appropriate price reduction is considered a distinct primary claim, it
changed its position within the remedial framework, aligning it with the termination of the
contract as a secondary remedy. On the other hand, repair and replacement continue to be

the primary set of remedies. The novel regulation introduced a more precise and coherent
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interrelation between these remedies.”® Notably, the consumer retained the right to seek
compensation for damages since the mentioned Sec. 1925 of the CzeCC remained
unaltered.

Regarding primary claims, the Czech legislator, transposing Art. 13, Sec. 2 of Directive
(EU) 2019/771, permits the consumer to demand from the seller the rectification of the
lack of conformity through either delivering new goods without defect (replacement) or
repair. The CzeCC does not preclude the possibility of replacing the defective item with
goods of superior quality, in which case the consumer shall not be required to provide any
additional payment.”® However, the consumer’s freedom of choice is not unrestricted, as
the chosen remedy may not be applied if such a claim is impossible or disproportionate
compared to another, taking into account particularly the significance of the lack of
conformity, the value the goods would have if there were no lack of conformity, and
whether it could be removed by the alternative remedy without significant inconvenience
to the consumer.”’ The impossibility of the chosen remedy may be either legal or factual,
as stated in Recital 48 of Directive (EU) 2019/771.78

The proportionality test is to be assessed in relation to another remedy.”® More precisely,
it applies specifically between repair and replacement, as affirmed by the CJEU in the
Weber and Putz case (Joined Cases C-65/09 and C-87/09).7°° The Explanatory
Memoranda explicitly mentions as disproportionate the consumer’s request to replace the
goods in their totality when the lack of conformity pertains only to a part of the goods and
can be eliminated by replacing that specific part, as in the case of a non-functioning air
conditioning unit in the car.”®!

Furthermore, the seller is entitled to refuse to bring the goods into conformity if it is
impossible or disproportionate, particularly considering the significance of the lack of
conformity and the value the goods would have without it.”®? This provision represents
the transposition of Art. 13, Sec. 3 of Directive (EU) 2019/771.
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The CzeCC mandates that the seller rectify the lack of conformity within a reasonable
timeframe from the moment he/she has been notified thereof by the consumer without
causing significant inconvenience to the consumer and considering the nature of the goods
and the purpose for which the consumer purchased them.”®® The concept of reasonable
time is to be interpreted as “the shortest possible time necessary for completing repair or
replacement”.”®* In this context, the CzeCPA, stipulating that the consumer’s complaint,
comprising the rectification of the lack of conformity, must be settled, and the consumer
must be informed thereof, no later than 30 days from lodging the claim unless the seller
and the consumer mutually agree upon a longer period, is pivotal.”®> However, the rule
from Sec. 2170 (1) of the CzeCC could be viewed as an incomplete transposition of Art.
14, Sec. 1 of Directive (EU) 2019/771 because it does not explicitly require the seller to
eliminate the lack of conformity “free of charge”. Although the Explanatory Memoranda
explicitly stated that the seller is obliged to ensure the removal of the lack of conformity
at his/her own expense,’® the CzeCC only specifies that the seller shall bear the costs of
taking over the goods’®’. Curiously, it has instituted the consumer's liability for the storage
fee payment to the seller if the consumer fails to take over goods within a reasonable
timeframe after being notified by the seller of their availability after repair.”®® This
provision, not addressed in Directive (EU) 2019/771, reflects certain influence from
business organisations.’®°

However, the CzeCC, in the subdivision devoted to proper performance, stipulates that
the buyer (consumer) is entitled to reimbursement of the costs purposefully incurred in
exercising his/her rights.”’® These costs generally encompass the expenses related to the
transportation of goods, including postage.’’* Czech legal theory states that the awareness
of the consumer that the seller in the specific case does not bear liability for the defect

extinguishes the seller’s obligation to reimburse the associated costs.’’2
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Implementing Art. 14, Sec. 3 of Directive (EU) 2019/771, the Czech legislator has
established a specific rule addressing situations where rectifying the lack of conformity
necessitates disassembling the goods that were initially assembled according to their
nature and purpose before the lack of conformity became apparent. In such cases, the
seller’s obligation to repair and replace encompasses the dismantling of the non-
conforming goods, the installation of the replacement or repaired goods or covering the
associated costs.’”® This provision was incorporated into Directive (EU) 2019/771 under
the influence of the jurisprudence of the CJEU, specifically the Weber and Putz case.”’*
Concerning the secondary set of remedies, the consumer is entitled to seek an appropriate
price reduction or terminate the contract in the following cases:
- if the seller refused to rectify the lack of conformity, or he/she did not eliminate
it by Sec. 2170, para. (1) and (2);
- if the lack of conformity manifests itself repeatedly;
- if the lack of conformity constitutes a fundamental breach of contract or
- ifitis evident from the seller’s statement or the circumstances of the case that the
lack of conformity will not be rectified within a reasonable timeframe or without
causing significant inconvenience to the consumer.””
This provision represents the transposition of Art. 13, Sec. 4 of Directive (EU) 2019/771.
The determination of the issue of the repeated occurrence of the lack of conformity is to
be assessed objectively based on the circumstances of each case. The Explanatory
Memoranda, influenced by Recital 52 of the mentioned Directive, explicitly suggests that
it would be justified to grant the seller an additional opportunity to remedy the lack of
conformity in the case of goods of a complex nature or higher value.”’
Additionally, a fundamental breach of contract, triggering the immediate availability of
secondary remedies, is defined in Czech law as a situation where, at the time of the
conclusion of the contract, the breaching party knew or should have known that the other
party would not have entered into the contract had it anticipated such a breach.””’
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The termination of the contract is not possible when the lack of conformity is minor.”’
The Czech legislator has introduced a rebuttable presumption that the lack of conformity
is not minor, placing the burden of proof on the seller.””® Thus, if the seller successfully
proves the minor nature of the lack of conformity, the appropriate price reduction is the
only secondary claim available to the consumer. These rules are the transposition of Art.
13, Sec. 5 of Directive (EU) 2019/771. The indications provided by the CJEU in the
Duarte case, allowing the national court to grant on its own motion the appropriate price
reduction when the consumer’s attempt to terminate the contract proves unsuccessful due
to the minor relevance of the lack of conformity, and the national law impedes or
excessively complicates the application of a price reduction are relevant also in Czech
|an780

Moreover, the CzeCC, transposing Art. 16, Sec. 3 of Directive (EU) 2019/771, imposes
an obligation on the seller, in cases where the contract is terminated, to reimburse the
consumer the price paid without undue delay after the receipt of the goods or after the
consumer demonstrated that he/she sent them back.”®! This indicates that the consumer’s
action of returning the goods to the seller precedes and initiates the seller’s obligation to
reimburse the price. It appears that the Czech legislator did not transpose Art. 16, Sec.
1,8 and Sec. 278 of the mentioned Directive.

Consistent with Art. 15 of Directive (EU) 2019/771, the CzeCC specifies that the
appropriate price reduction should be determined as a difference between the value the
goods would have had without the lack of conformity and the value of non-conforming
goods received by the consumer.’84

Finally, the Czech legislator opted not to establish a specific deadline for the consumer to

notify the seller of the lack of conformity, providing the reasoning that imposing such a
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notification deadline could restrict consumer rights.”® Additionally, the consumer’s
position is bolstered by the provision stipulating that the court will grant the rights
stemming from the lack of conformity even if it was not reported without undue delay
after the consumer could have discovered it with sufficient care.’8®
The expected future amendments in the legal area of consumer remedies will concern the
stimulation of the use of the repair remedy, representing the transposition of Directive
(EU) 2024/1799 and following the guidelines of the circular economy and sustainable
consumption. Nevertheless, the hierarchical order between the remedies will probably
remain unaltered.

5.8. Consumer Guarantees
The CzeCC, before the transposition of Directive (EU) 2019/771, included a definition of
the quality (commercial) guarantee within the general section of contract law, as well as
in the subsection dedicated to the purchase of movable goods. Specifically, concerning
the guarantee given as part of the sales contract, it stipulated that the seller assured that
the goods would be suitable for the usual purpose for a certain period or that they would
maintain the usual properties.’®” Furthermore, the Czech legislator provided the same
guarantee effect to the indication of the guarantee period or the period of use of the goods
on the packaging or in advertising.”® The application of these provisions was not
restricted exclusively to the consumer sales contract. However, in the subsection devoted
to the sales of consumer goods, the CzeCC extended the application of the provisions on
the quality guarantee to situations when the period during which the (consumer) goods
could be used was indicated in the instructions attached to the goods, apart from the sold
goods, their packaging, or in advertising.”® This rule applies solely to the sales contracts
concluded in the consumer context.
Regarding the subject of issuing the quality guarantee as part of the (consumer) sales
contract, it was limited to the seller, signifying that the producer was not involved in this
legal relationship. The CzeCC specified an exception from the general rule that the quality
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guarantee is issued for the goods in their totality, stipulating that it could also be provided
for an individual part of the item.”®® The Czech legal theory underlined that the guarantee
could concern solely a specific property or function of the goods, while the guarantee
conditions were not required to be identical for each warranted property.”* It was not
required that the guarantee be granted without extra charge, as stipulated in Directive
1999/44/EC.

Moreover, the CzeCC resolved a potential discrepancy between the lengths of the
guarantee periods specified in the contract and the guarantee statement by giving
precedence to the longer. The guarantee statement was to be interpreted as “any statement
of the seller in the sense of the unilateral manifestation of will”.”®> The Czech legislator
also prioritised the guarantee period agreed upon by the parties over the one indicated on
the packaging as the period of use.” These legal solutions were not incorporated in
Directive 1999/44/EC.

The CzeCC did not contain any indication about the duration of the guarantee period and
consumer rights stemming from the guarantee. Consequently, their specification was
essentially contingent upon the seller’s will.”** The CzeCC established moments from
which the guarantee period commenced, determining the moment of delivery of the goods
to the buyer (consumer) as a general rule. However, when the goods were dispatched
according to the contract, it started from the moment they reached their destination.
Another exception regarded the goods that were to be put into operation by someone other
than the seller. In that instance, the guarantee period started from the day the goods were
put into operation, if the buyer (consumer) ordered commissioning no later than three
weeks following the taking over of the goods and provided the required cooperation to
properly and timely perform the service.”®

Additionally, the Czech lawmaker established a situation where the buyer (consumer)
could not use the rights deriving from the guarantee. Specifically, these rights were not
available to him/her if an external event caused the defect after the risk of damage passed
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to the buyer. This provision was not applicable when the defect was caused by the seller.”®
The external event was interpreted as an occurrence that was not caused by the seller or
the buyer.”’

The CzeCC did not explicitly state that the quality guarantee did not affect the consumer’s
rights deriving from the seller’s liability for the defective performance, as required by Art.
6, Sec. 2 of Directive 1999/44/EC. However, the interpretation in line with the mentioned
Directive, signifying that the guarantee constitutes an additional protection granted to the
consumer, was also valid in Czech law.”®® Therefore, the consumer was not precluded
from using the remedies stemming from the defective performance. Moreover, the CzeCC
did not contain any provision on the mandatory content and the specific form of the
guarantee. The Czech legal theory emphasised that the guarantee could be granted in oral
form, while the consumer was allowed to request the seller to make it available in
writing.”®

The transposition of Directive (EU) 2019/771 brought important modifications to this
legal institute. The CzeCC establishes that the quality guarantee arises from a statement
given by the guarantor that he/she will satisfy the buyer (consumer) beyond the scope of
his/her rights from the defective performance, in particular by reimbursing the purchase
price, replacing or repairing the goods, or providing a related service if the goods do not
possess the characteristics specified in the guarantee statement.8% This provision defines
guarantee as a unilateral declaration of will of the guarantor, emphasising its
supplementary nature in relation to the consumer rights from the defective performance.
It also determines its possible content by providing a non-exhaustive list of remedies
available to the buyer. Refund of the purchase price (termination of the contract), repair,
and replacement are explicitly mentioned as the remedies at the consumer’s disposal,

without establishing any hierarchical order between them. The notion of guarantor does

not incorporate solely the seller, but it is extended to the manufacturer or other persons.8%

6 CzeCC, Sec. 2116.

97 Hradek 2020, p. 17.

%8 Hradek, 2020, p. 16.

99 Hradek, 2020, pp. 16-17.

800 CzeCC, Sec. 2113 (1).

801 Simon and Hradek, 2023, p. 185.
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Moreover, the guarantee also arises from a statement made in the advertisement available
at the latest at the time of the conclusion of the sales contract.2%2 The Czech legislator,
transposing Art. 17, Sec. 1 (2) of Directive (EU) 2019/771, resolves a potential
discrepancy when the content of the guarantee statement is less favourable to the buyer
(consumer) than the warranty given in the advertisement, by giving precedence to the
latter, unless it has been additionally modified before the conclusion of the sales contract
in the same or comparable way as the advertisement was made.8%

The CzeCC distinguishes a particular type of guarantee where the guarantor assures that
the goods will retain their functions and performance during normal use for a certain
period. In that case, the buyer (consumer) should at least be entitled to the rectification of
the lack of conformity by the delivery of new goods devoid of defect (replacement) or
repair. The same legal effect is given to the indication of the guarantee period or the period
of use of the goods on their packaging.®%* This type of guarantee corresponds to the
commercial guarantee of durability from Art. 17, Sec. 1 of Directive (EU) 2019/771.8%
Unlike the mentioned Directive, the Czech lawmaker does not explicitly restrict its
applicability exclusively to the producer.

The amendment did not substantially affect Sec. 2115 of the CzeCC, determining the
moments from which the guarantee period starts. The only modification is the replacement
of the term seller with guarantor. An external event causing the defect still precludes the
buyer (consumer) from requesting remedies. However, the clause stating that this
exclusion does not apply if the defect was caused by the seller has been removed, as it is
already implied.8%

Furthermore, concerning the guarantee provided to the consumer, the additional rules are
contained in the subsection of the CzeCC devoted to the sales of consumer goods. Namely,
the guarantor is required to issue a written quality guarantee certificate, using clear and
understandable language, at the latest upon taking over the goods. Although the CzCC did
not use the opportunity provided by Art. 17, Sec. 4 of Directive (EU) 2019/771 to establish

802 CzeCC, Sec. 2113 (2).
803 CzeCC, Sec. 2113 (2).
804 CzeCC, Sec. 2114 (1).
805 The Explanatory Memoranda for the Amendments, p. 134.
806 The Explanatory Memoranda for the Amendments, p. 135.
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the language in which the guarantee is to be delivered to the consumer, the CzCPA
stipulates that the seller must ensure that the information on the scope, conditions, and
methods of exercising the rights from the defective performance are provided in Czech.8%
The Czech legislator, transposing Art. 17, Sec. 2 of Directive (EU) 2019/771 mandates
that this certificate shall contain a statement that the buyer (consumer) has rights deriving
from the seller’s liability for the defective performance which are not affected by the
quality guarantee, as well as the designation of the goods covered by guarantee, the
content of the guarantee, the name and place of residence or registered office of the
guarantor, the procedure for exercising the rights from the guarantee, and the terms of the
guarantee.®% The transposition of Art. 17. Sec. 2 of the mentioned Directive is not
complete since the CzeCC does not require the guarantee certificate to be provided to the
consumer on a durable medium. Nevertheless, the guarantor’s failure to fulfil his/her
obligations regarding the formal and content requirements of the guarantee does not affect
its validity.8%°
6. SLOVAKIA
6.1. Legal Sources

The transposition of Directive 1999/44/EC into the Slovak legal framework occurred in
2004 with the adoption of Act no. 150/2004 Coll,?!° amending the Slovak Civil Code®!*
(hereinafter referred to as “the SlovCC”). Therefore, the principal legal act governing the
consumer’s position in the case of defective performance by the seller was the SlovCC,
while the Consumer Protection Act®? (hereinafter referred to as “The SlovCPA”)
regulated in detail the process of claiming consumer rights.8*3 The relevant provisions
were contained in the fourth subdivision of the SlovCC (Sec. 612 - Sec. 627), entitled

“Special provisions on the sale of goods in a store (consumer sales contracts)”. It is worth

807 CzeCPA, Sec. 11 (1).
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810 7akon z 2. marca 2004.ktorym sa meni a dopliia zakon ¢. 40/1964 Zb. Obgiansky zakonnik v zneni
neskorSich predpisov [Act of March 2, 2004 amending Act No. 40/1964 Coll. Civil Code as amended],
Zbierka z&konov [Collection of Laws], No. 150/2004 Coll.

811 Ob¢iansky zakonnik [Civil Code], Zbierka zakonov [Collection of Laws], No. 40/1964.

812 74kon o ochrane spotrebitel'a a 0 zmene zikona Slovenskej narodnej rady &. 372/1990 Zb. o priestupkoch
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Council No. 372/1990 Coll. on offenses as amended], Zbierka zakonov [Collection of Laws], No. 250/2007.
813 Mészaros, 2020, p. 74.
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emphasising that these rules found their application solely when one of the contractual
parties was a consumer. In addition, the provisions from Chapter V of the first part of the
SlovCC devoted to consumer contracts (Sec. 52 — Sec. 54), as well as the general
provisions on the sales contract, also applied to the consumer sales contracts.'
Essentially, those general provisions constituted lex generalis, while the specific
provisions on consumer sales contracts were considered lex specialis.8®® Finally, the
general rules on the liability for the defect (Sec. 499 — Sec. 510) were also applicable.8
The introduction of a specific subdivision governing exclusively the seller’s performance
of the consumer sales contract and the consumer’s position in the case of a defect caused
legal uncertainty as to whether the contractual freedom of the consumer could be subject
to commercial and civil regulation.8'” This issue was resolved by adopting the Act
102/2014,8'8 which amended the SlovCC. Specifically, it determines that the provisions
of the SlovCC are always preferentially applied to all the legal relationships involving
consumers, even if the rules of commercial law should be applied otherwise.®!® Thus, the
application of the SlovCC to consumers became a matter of priority, superseding a
commercial law rule that would be applied otherwise. The Supreme Court of the Slovak
Republic specified that the mentioned rule also applied to legal relationships established
before it entered into force.82°

Directive (EU) 2019/771 was transposed into Slovak law by adopting the Act 108/2024
on consumer protection®, which, inter alia, amended the SlovCC. The manner of the
regulation remained the same since the SlovCC continues to be the principal legal source,
with the applicable special provisions contained in the fourth subdivision exclusively

dedicated to the consumer sales contract. Additionally, the general rules on sales contracts

814 SlovCC, Sec. 612.
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816 Stevéek et al., 2019, p. 690.

817 Mészaros, pp. 74-75.

818 Zakon o ochrane spotrebitela pri predaji tovaru alebo poskytovani sluzieb na zéklade zmluvy uzavretej
na dialku alebo zmluvy uzavretej mimo prevadzkovych priestorov predavajiceho a o zmene a doplneni
niektorych zakonov [Act on Consumer Protection in the Sale of Goods or Provision of Services Based on a
Distance Contract or a Contract Concluded Outside the Seller's Business Premises and on Amendments to
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are applicable if the special provisions on the consumer sales contract do not regulate the
specific issue. The provision establishing the preferential application of the SlovCC in all
legal relationships in which the consumer is a party remained unaltered.

6.2. Definitions
The most significant definitions in the domain of consumer sales law are contained in the
SlovCC. The consumer is defined as a natural person who, in connection with a consumer
contract or an obligation resulting from it, does not act within the scope of his/her business
activity or profession.t?2 This notion is restricted to natural persons, signifying that legal
persons are excluded. In addition, to be considered a consumer, a natural person has to
conclude the sales contract outside of his/her professional activity. This definition is in
line with Art. 2, Sec. 2 of Directive (EU) 2019/771. The indication of the CJEU provided
in the Faber case that the national court should ascertain ex officio whether the purchaser
qualifies as a consumer is also valid in Slovak law.
The SlovCC defines the trader, as the other contractual party, as a person who, in
connection with a consumer contract or an obligation arising from it, acts within the scope
of his/her business activity or profession, including through another person who acts on
his/her behalf or for his/her account. It is not required that the intermediary at the same
time acts on behalf and for the account of the trader.8 The indication given by the CJEU
in the Wathelet case that “a trader acting as intermediary on behalf of a private individual
who has not duly informed the consumer of the fact that the owner of the goods sold is a
private individual®* is also relevant in Slovak law.
Furthermore, the SlovCC defines consumer sales contract as a sales contract concluded
between a trader as the seller and a consumer as the buyer if the subject of the sales is any
movable item, including goods with digital elements, water, gas, and electricity sold in a
limited volume or a specified quantity, even if the item has yet to be manufactured or
produced, inter alia, according to the buyer’s specifications.®?® Thus, this definition

determines the trader and the consumer as the contractual parties, as well as the type of

822 SlovCC, Sec. 52 (4).

823 The Explanatory Memoranda for the Amendments, p. 44.
824 CJEU, C-149/14, para. 45.

825 SlovCC, Sec. 612 (1).

134



goods that can be the object of the contract. The definition of the goods constitutes the
transposition of Art. 2, Sec. 5 of Directive (EU) 2019/771.
The Slovak legislator, transposing Art. 3, Sec. 4 of Directive (EU) 2019/771 excludes the
application of the provisions governing defective performance in consumer sales contracts
(Sec. 615 — Sec. 626) if the purchase concerns a physical carrier which serves exclusively
as a carrier of digital content or digital service or it is realised within the framework of
execution or in a similar way of exercising public authority.?® Moreover, relying on Art.
3, Sec. 4 of the mentioned Directive, the SlovCC restricts the scope of the application of
these provisions also when the object of the consumer sales contract are living animals or
second-hand goods sold at public auction, provided, in the second case, that the consumer
was informed in advance of such non-application. In this regard, the public auction is
defined as a method of sale in which the seller, through a transparent competitive bidding
process carried out by the auctioneer, offers goods or services to consumers who
participate in the auction in person or have the opportunity to participate in it in person,
and the auctioneer is obliged to buy the goods or service.®?’
Finally, the definitions of the concepts of functionality, compatibility, interoperability,
and durability are contained in the following subchapter on the lack of conformity.

6.3. The Notion of Lack of Conformity
Prior to the transposition of Directive (EU) 2019/771, the requirements for the conformity
of goods, contained in the section of the SlovCC titled “Quality and Quantity” (Akost’ a
mnozstvo), significantly diverged from the model established by Directive 1999/44/EC.
The SlovCC mandated that sold goods had to possess the quality, quantity, measure, or
weight as required or established by legal regulations. Moreover, they must be devoid of
defects and, notably, comply with binding technical standards.®?® This provision did not
explicitly reference the stipulations agreed upon in the consumer sales contract, indicating
that these requirements could be defined as objective®?®, being subject to the applicable
legal regulations or technical standards.

826 SlovCC, Sec. 612 (3).
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However, it would be erroneous to presume that the sales contract was excluded from
considerations about the conformity of goods. The SlovCC, in the chapter devoted to
general liability for defects, envisaged that anyone transferring goods for consideration to
another person was liable to ensure that, at the moment of performance, the goods
possessed the expressly stipulated or usual properties, could be used according to the
nature and purpose of the contract or as agreed upon by the parties, and were free from
legal defects.®*° This provision, applying also to consumer sales contracts, explicitly took
into account the agreement made between the contractual parties. Consequently, the
Slovak legislator combined both objective and subjective requirements.

Moreover, the SlovCC delineated that in consumer sales contracts the agreement
regarding the features, purpose, and quality of goods was considered to be the
performance in which the consumer had expressed an interest, corresponding to the
description provided by the supplier, manufacturer, or his/her representative in any
publicly accessible form, particularly, through advertising, promoting, and labelling.83! In
instances where the contractual parties had not explicitly agreed upon the quality of the
goods, the seller (debtor) was obligated to deliver goods of an average quality.8

The SlovCPA provided essential supplementary indications in this context. Specifically,
it allowed for the sale of goods of standard quality,3*® which was defined as the quality
that ensured the preservation of all essential properties of the goods, conditioning their
immediate use and meeting the presumed consumer expectations.®®* However, if the
quality was not stipulated, the seller could sell goods of lower than standard quality,
provided that he/she informed the consumer of all deviations.8%

The implementation of Directive (EU) 2019/771 significantly modified the legal
framework in this regard, bringing more precision, although the section of the SlovCC on
conformity of goods retained the same title (“Quality and Quantity”). The Slovak

legislator explicitly mandates that the sold goods must comply with both agreed and
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general requirements.®% Additionally, the goods are considered defective if their use is
prevented or restricted by the rights of a third party, including intellectual property
rights.8%’

Agreed requirements, whose exact determination is contingent upon the specific
contractual stipulations, correspond to subjective requirements of conformity in Art. 6 of
Directive (EU) 2019/771. The SlovCC envisages that the goods conform to these types of

requirements, in particular, when they:

correspond to the description, type, quantity, and quality defined in the contract;

are suitable for a specific purpose, about which the buyer (consumer) informed
the seller at the latest at the moment of the conclusion of the contract and to which
the seller agreed;

- are characterised by the ability to perform functions defined in the contract
concerning their purpose (functionality);

- are characterised by the contractually defined ability to function with hardware
or software with which the goods of the same type are commonly used, without
the need to change the sold goods, hardware, or software (compatibility) and by
the contractually defined ability to function with hardware or software different
from those with which the goods of the same type are commonly used
(interoperability);

- possess other features defined in the contract;

- are supplied with all the accessories specified in the contract;

- are supplied with instructions for use, including assembly and installation
instructions, as defined in the contract.8%®

The Explanatory Memoranda, in line with Recital 26 of Directive (EU) 2019/771, also
incorporates into the agreed requirements those emanating from the pre-contractual
information supplied by the seller, which constitutes an integral component of the

consumer sales contract.8%°
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Moreover, general requirements essentially represent the transposition of objective
requirements of conformity in Art. 7, Sec. 1 of Directive (EU) 2019/771, stemming from
the reasonable expectations of the consumer.84° Specifically, the SlovCC determines that
the sold goods comply with general requirements if they:

- are suitable for all the purposes for which goods of the same type are normally
used, taking into account, in particular, legal regulations, technical standards, or
codes of conduct applicable to the specific sector, if technical standards have not
been developed;

- correspond to the description and quality of the sample or model made available
to the buyer (consumer) by the seller before the conclusion of the contract;

- are supplied with accessories, packaging, and instructions, including assembly
and installation instructions, that the buyer (consumer) can reasonably expect;

- are supplied in the quantity, quality, and characteristics including functionality,
compatibility, safety, and ability to maintain their functionality and performance
under normal use (durability), that are common for goods of the same type and
that the buyer (consumer) can reasonably expect given the nature of the sold
goods and considering any public statement made by the seller or any other
person in the same supply chain, including the manufacturer, or on their behalf,
in particular when advertising the goods or on labelling.2*

The Slovak legislator introduced the so-called “IKEA” clause, establishing the seller’s
liability for a lack of conformity attributable to improper assembly or installation of goods,
provided that 1) the assembly or installation, forming part of the sales contract, was carried
out by or under the responsibility of the seller or 2) the assembly or installation, intended
to be carried out by the buyer (consumer), was performed incorrectly by the buyer due to
deficiencies in the assembly or installation instructions provided by the seller or supplier
of the digital content or digital service.®*? This legal solution constitutes the transposition
of Art. 8 of Directive (EU) 2019/771.

Finally, the seller is not liable for the aforementioned public statements in each case, as
the SlovCC, transposing Art. 7, Sec. 1 of Directive (EU) 2019/771, introduces alternative

840 Afferni, 2022, p. 272.
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conditions for his/her exoneration. Namely, the seller is not bound by such a public
statement if:
- for ajustified reason, he/she was not aware or could not have been aware of the
public statement;
- by the time the contract was concluded, the public statement was corrected in the
same or comparable manner as it was announced;
- the buyer’s (consumer’s) decision to conclude the contract could not have been
influenced by the public statement.343
The burden of demonstrating the existence of at least one of the enumerated conditions is
explicitly placed on the seller.8* Since this possibility was not envisaged in the SlovCC
when the Slovak legal framework was influenced by Directive 1999/44/EC, the
consumer’s position in this context became less advantageous, thereby benefiting the
seller.
6.4. The Seller’s Liability and Exemptions
Before the transposition of Directive (EU) 2019/771, the lack of conformity had to exist
at the moment when the consumer took over the goods.®*> Such a condition was objective
since it did not take into account the seller’s eventual awareness of the defect.84
The Slovak legislator delineated specific circumstances under which the seller was exempt
from liability, significantly diverging from the model established by Directive
1999/44/EC. In the case of second-hand goods, the seller was not liable for defects arising
from ordinary wear and tear.8*’ Additionally, a particular provision applied to goods sold
at a reduced price. The SlovCC stipulated that goods with deficiencies not hindering their
intended use had to be sold at a price lower than flawless goods. In such cases, the seller
was required to inform the consumer about the existence and nature of the defect, unless
it was self-evident from the nature of the sale.®* Moreover, it was explicitly stated that

defects for which a lower price was agreed upon did not fall within the seller’s liability.84°
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However, the seller remained liable for the non-conformity if he/she failed to notify the
consumer about the defect.®°
With the implementation of Directive (EU) 2019/771, the seller retains liability for any
lack of conformity the goods had at the time of their delivery.®! This provision constitutes
the transposition of Art. 10, Sec. 1 of this Directive. The seller’s knowledge of the lack of
conformity is still considered irrelevant.
Goods are considered delivered when they are taken over by the buyer or a person
designated by the buyer, or when the seller hands them over to a carrier commissioned by
the buyer, provided this occurs outside the transport options offered by the seller.85? A
distinct solution applies when the goods require assembly or installation to be performed
by the seller. In these instances, goods are considered delivered only upon completion of
the assembly or installation.®%3
Furthermore, the SlovCC, transposing Art. 7, Sec. 5 of Directive (EU) 2019/771,
established when goods are permitted to deviate from objective requirements, thereby
exempting the seller from liability, under two equally significant conditions. First, the
seller must explicitly inform the buyer (consumer) before concluding the contract that a
certain feature of the goods does not conform to the objective requirements. Secondly, the
consumer is required to explicitly and specifically consent to this non-conformity .8 Thus,
mere acquiescence on the part of the consumer is not sufficient to exempt the seller from
liability, as the consumer must explicitly accept the deviation. Finally, the Explanatory
Memoranda mandates that the consumer’s statement must be unequivocal and distinct,
ensuring that it is not embedded within other statements or agreements between the
consumer and the seller.8%

6.5. The Manifestation of the Lack of Conformity and the Burden of Proof
Before the 2024 amendments to the SlovCC, the consumer was entitled to claim remedies

if a defect became evident within twenty-four months from the date of taking over the
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goods.®® This provision adhered to Art. 5, Sec. 1 of Directive 1999/44/EC. Such a time
limit was preclusive.®” The successful realisation of a consumer’s claim was contingent
upon two circumstances: the existence of the lack of conformity at the time of the takeover
and its manifestation within the twenty-four-month period.8®

However, the commencement of the twenty-four-month warranty period diverged from
the general rule when the purchased goods were to be put into operation by an entrepreneur
other than the seller. In such instances, the warranty period commenced from the day the
goods were put into operation, provided that the consumer requested this installation no
later than three weeks after taking over the goods and gave the necessary assistance for
the service to be carried out effectively and timely.®® The SlovCC emphasised the
importance of the consumer’s role and cooperation in facilitating the operational readiness
of the goods. Without his/her request for the installation, the warranty period would have
started to run from the moment of the takeover of the goods.®®°

The Slovak legislator introduced a specific solution concerning goods with a period of use
indicated on them, their packaging, or the accompanying instructions (expiration date). In
such circumstances, the warranty period could not expire before the expiration of this
designated time limit.8%! This provision, without restricting the maximum duration of the
expiration date, allowed it to exceed the general warranty period, significantly benefiting
the consumer’s position. The shorter duration of the expiration date did not abolish the
seller’s liability for the defect within the general warranty period.%? In addition, regarding
the goods intended to be used for a longer period, the special regulations could establish
a warranty period exceeding twenty-four months, with the possibility of applying such
extended time limit selectively to particular components of the goods.&%

Moreover, using the opportunity given by Art. 7, Sec. 1 (2) of Directive 1999/44/EC, the

SlovCC allowed the contractual parties to agree on a reduced warranty period for second-
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hand goods, provided that such a period was not shorter than 12 months.%%* If the
contractual parties went beyond this restriction, the minimum 12-month warranty period
would have applied.®®

The Slovak legislator incorporated the presumption that a lack of conformity that became
evident within six months from the takeover is considered to have existed at that moment
unless it was contrary to the nature of the goods or the seller proved otherwise.®% This
presumption constituted an exception to the general rule, clarified by the CJEU in the
Faber case that the consumer had to prove that the lack of conformity existed at the time
of the takeover and that it became evident within twenty-four months thereafter. However,
the indications connected to this presumption provided by the CJEU in the same case that
the consumer was obliged to prove that there was a defect and that it appeared within six
months of the takeover of the goods, as well as the obligation of the national court to apply
this presumption ex officio, also applied in Slovak law. Finally, the SlovCC imposed on
the seller the obligation to provide a written warranty certificate upon the consumer’s
request. However, where the nature of the goods permitted, a proof of purchase could
suffice in place of a formal warranty certificate.®’

With the transposition of Directive (EU) 2019/771, the seller continues to be liable for a
lack of conformity that becomes apparent within two years of the delivery of goods.8®
However, the provision that allowed the extension of this time limit when the expiration
date was indicated on the goods, their packaging, or the accompanying instructions has
been abolished. The possibility of reducing the duration of this timeframe in the case of
second-hand goods, provided that it is not less than one year from the delivery of goods,
has been retained.®®® This reduction is contingent upon mutual agreement between the
contractual parties. Therefore, in the absence of such an agreement, the general two-year
time limit will prevail.

However, the most significant novelty concerns prolonging the duration of the
presumption that the lack of conformity existed at the moment of delivery. Using the
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opportunity provided in Art. 11, Sec. 2 of Directive (EU) 2019/771, the SlovCC extends
this presumption to cover any lack of conformity that manifests before the general two-
year time limit or the curtailed timeframe in the event of second-hand goods expires. It is
not applicable if the contrary is proven or if it is incompatible with the nature of the goods
or the nature of the lack of conformity.8”° Incompatibility with the nature of the goods
may pertain, for example, to perishable goods or goods intended for single use, while
incompatibility with the nature of the lack of conformity relates to a defect that arose
exclusively from external factors subsequent to the delivery of the goods or from actions
undertaken by the consumer.8”*

By extending the duration of the presumption to encompass the entire period of the seller’s
liability, the consumer’s position is significantly bolstered, to the seller's detriment. The
indications provided by the CJEU in the Faber case are also relevant in Slovak law,
signifying that the consumer is solely required to demonstrate that the lack of conformity
appeared within the mentioned timeframe, while the national court must apply this
presumption ex officio.

6.6. Goods with Digital Elements

The transposition of Directive (EU) 2019/771 introduced a specific regulation of the lack
of conformity concerning goods with digital elements. First of all, these goods are defined
as any movable goods containing or connected to digital content or digital service in such
a way that the absence of that digital content or digital service would prevent the goods
from performing their functions.®”2 Digital content is defined as data created and delivered
in digital form®”, while digital service enables consumers to create, process, or store data
in digital form or to have access to such data, or enables exchange or any interaction of
data in digital form uploaded or created by users of the service.® These definitions are in
the ninth chapter of the first part of the SlovCC, containing general provisions. They
constitute the implementation of Art. 2, Sec. 5 (b), 6, and 7 of Directive (EU) 2019/771.
For an item to be considered goods with digital elements, it is indispensable that the
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absence of digital content or digital service renders the proper functioning of the goods
impossible.

Moreover, for the provisions regulating defective performance in consumer sales contracts
to be applicable, the goods with digital elements are required to be the object of this type
of contract. The SlovCC, transposing Art. 3, Sec. 3 of the mentioned Directive, introduces
a presumption that in case of doubt, the supply of digital content or the provision of a
digital service represents a subject matter of the consumer sales contract involving the
goods with digital elements.®”> Consequently, the provisions of the SlovCC governing
consumer contracts with digital performance are not applied in that instance. The
circumstance that the digital content or digital service is supplied or provided by a person
other than the seller does not have any influence on the requirement that the goods with
digital elements must meet both the agreed and general requirements of conformity.8’
This rule is in line with Art. 3, Sec. 3 of Directive (EU) 2019/771.

Concerning the moment when the goods with digital elements are considered delivered,
the SlovCC differentiates between single and continuous supply during an agreed period
of digital content or digital service. In the event of a single supply, the delivery is realised
when the digital content or digital service is made available to the buyer (consumer) for
download and installation. The Explanatory Memoranda mentions the example of sending
a hyperlink to download digital content, after which no further intervention of the seller is
needed.®”” For the continuous supply, the decisive moment corresponds to the moment
when the digital content or digital service starts being available to the buyer (consumer).8®
In that manner, the Slovak legislator set a uniform commencement of the seller’s liability
for the lack of conformity for the material part of the item and its digital element.8®

The SlovCC distinguishes between a single and continuous supply of digital content or
digital service, as well as in the case of the duration of the seller’s liability. The general
rule that the seller is liable for any defect existing at the time of the delivery of goods and

emerging within two years thereof applies to the single supply. On the other hand,

875 SlovCC, Sec. 612 (2).

876 SlovCC, Sec. 615, (1).

877 The Explanatory Memoranda for the Amendments, pp. 48-49.
878 SlovCC, Sec. 613 (4).

879 The Explanatory Memoranda for the Amendments, p. 49.
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regarding the continuous supply during the agreed period, the seller is liable for any lack
of conformity affecting digital content or digital service that occurs during the entire
agreed period, but at least during two years from the moment of delivery of the goods with
digital elements.®8 Thus, the two-year duration of the seller’s liability is determined as
minimal, applicable in instances where the contractual parties did not agree on a longer
period during which the continuous supply is to be performed. This legal solution
constitutes the transposition of Art. 10, Sec. 2 of Directive (EU) 2019/771. The possibility
to reduce the period of the seller’s liability when second-hand goods are the object of the
contract, with the limitation that it cannot be shorter than one year from the delivery, also
exists in the event of the goods with digital elements.

Furthermore, the Slovak legislator, transposing Art. 11, Sec. 3 of Directive (EU)
2019/771, introduced a specific legal solution concerning the presumption of conformity
in the case of the continuous supply of digital content or digital service. Specifically, the
burden of proof that the digital content was delivered or the digital service provided
without defects is placed on the seller for the entire period from Sec. 619 (2) of the
SlovCC .28 This presumption covers the entire period of the seller’s liability for the lack
of conformity. Therefore, the consumer is not obliged to demonstrate that the digital
content or digital service was not in conformity.%82

The type of supply determines the duration of the seller’s obligation to ensure that the
buyer (consumer) is notified of and supplied with updates, including security updates, that
are necessary for the goods with digital elements to maintain their conformity.83 In the
case of a single supply, the duration of the seller’s obligation corresponds to the period
during which the buyer can reasonably expect that the goods will meet the requirements
of Sec. 615, considering the type and purpose of the goods and digital elements, the nature,
and the circumstances of concluding the contract.®* Conversely, when the contract
provides for a continuous supply, the seller’s obligation follows the agreed period and
cannot be shorter than two years from the delivery of the goods with digital elements.88°

80 5lovCC, Sec. 619 (2).
81 SlovCC, Sec. 620 (2).
82 The Explanatory Memoranda for the Amendments, p. 51.
83 SlovCC, Sec. 617 (3).
84 SlovCC, Sec. 617 (4).
85 SlovCC, Sec. 617 (5).
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These rules represent the transposition of Art. 7, Sec. 3 of Directive 2019 (EU) 2019/771.
The seller is not obliged to deliver updates that would improve or innovate the delivered
digital content or digital service unless the contractual parties have agreed otherwise. 8
Therefore, the seller should solely deliver updates necessary to maintain the conformity
of the goods, in the absence of a contractual stipulation in favour of the improvements.
The Slovak legislator explicitly mentions security updates.
The seller’s obligation is limited to notifying of and supplying the updates, i.e. he/she is
not required to install them. The seller is exonerated from liability if the defect is
exclusively caused by the consumer’s failure to install the updates, provided that the
consumer did not install the update within a reasonable time after the delivery and the
seller informed him/her about the availability of the update and the consequences of not
installing it. Finally, the failure to install or the incorrect installation should not be due to
deficiencies in the installation instructions.®8’

6.7. Consumer Remedies
Before the transposition of Directive (EU) 2019/771, the SlovCC distinguished between
removable and irremovable defects and placed at the consumer’s disposal the remedies of
repair, replacement, the termination of the contract, and the appropriate price reduction.
The consumer was allowed to have the defect eliminated, provided that it was removable,
through repair free of charge, and in a timely and proper manner.28 Conversely, the seller
was obliged to repair the goods without undue delay.®°® The notion of “without undue
delay” was to be interpreted by taking into account the circumstances of the specific case,
the nature of the lack of conformity, and the difficulty of removing it.%®® However, the
SlovCPA further specified that the seller must have performed the repair immediately
upon determining the method of resolving the consumer’s complaint. At the same time,
repairs could be completed even later in justified cases. However, they had to be
performed within a maximum time limit of 30 days from the day the complaint was
lodged.®%!

86 The Explanatory Memoranda for the Amendments, p. 49.
87 SlovCC, Sec. 619 (5).

88 SlovCC, Sec. 622 (1).

89 SlovCC, Sec. 622 (1).

890 Stevéek et al., 2019, p. 700.

891 SlovCPA, Sec. 18 (4).
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Moreover, the consumer could request the replacement of the goods or, if the defect
affected only a part of the goods, the replacement of the defective component, unless such
replacement imposed disproportionate costs on the seller, considering the price of the
goods or the gravity of non-conformity.8% The SlovCC underscored the equivalence of
the remedies of repair and replacement, considering them the primary set of claims, by
allowing the seller to opt always for replacement of defective goods over repair, provided
that such replacement did not create significant difficulties for the consumer.8®® This
restriction on the seller’s choice was introduced to improve the consumer’s position,
ensuring that the replacement was performed serving his/her interest.%%

The SlovCC stipulated that when the defect was irremovable and prevented the goods
from being appropriately used as if they were free of defects, the consumer could request
either the replacement of the goods or termination of the contract.3%® The same remedies
were available to the consumer if the non-conformity was removable, but the consumer
could not use the goods properly due to the recurrence of the lack of conformity after a
repair, or due to multiple defects.8% The irremovable lack of conformity was interpreted
as a defect that could not be eliminated from the technical standpoint or, if it could be
removed, its severity justified classifying it as irremovable.®®” In addition, the
circumstance that the seller failed to repair the goods according to Sec. 622 (1) also
allowed the qualification of the non-conformity as irremovable.3%®

The Slovak legislator intended to uphold the validity of the contract by allowing the
consumer to choose replacement. Thus, the validity of the contract depended on the
consumer’s choice, as expressed by his/her decision not to use the right to terminate the
contract.8%® The Supreme Court of the Slovak Republic elucidated that the reoccurrence
of the non-conformity after an attempted repair constitutes an instance “when the same

defect that was removed during the warranty period occurs again”, while the term “same

892 SlovCC, Sec. 622 (2).

893 SlovCC, Sec. 622 (3).

8% Jokanovi¢ and Dudas, 2024, p. 111.

8%5 SlovCC, Sec. 623 (1).

8% SlovCC, Sec. 623 (1).

897 Stevéek et al., 2019, p. 701.

898 Stevéek et al., 2019, p. 700.

899 Stevéek et al., 2019, p. 702.; Jokanovi¢ and Dudas, 2024, p. 111.
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defect” signifies that “the defect has the same manifestations in the properties of the goods,
it is not important how the defect was removed.”%%

The appropriate price reduction was available to the consumer when the goods exhibited
other irremovable defects.®®* Of particular importance was the provision of the SlovCC
applicable to cases where the goods were sold at a reduced price, or where second-hand
goods presented a defect for which the seller was liable. In such cases, the consumer was
entitled to request the appropriate price reduction instead of replacing the goods.®®? This
legal solution implied that the appropriate price reduction, substituting the replacement,
became a primary claim. At the same time, the consumer retained the remedies of repair
and termination of the contract.

The hierarchy of remedies delineated by the SlovCC, establishing repair and replacement
as primary remedies, and appropriate price reduction and termination of the contract as
subsidiary claims, broadly reflected the framework outlined in Directive 1999/44/EC.
Notably, the Slovak legislator deviated from the model articulated in the mentioned
Directive by considering the appropriate price reduction a primary remedy, instead of the
replacement, when the goods were sold at a reduced price or the defect affecting second-
hand goods was attributable to the seller’s fault. 9%

Furthermore, the SIovCPA granted the consumer the right to claim adequate financial
compensation from the liable person for violations of rights or obligations specified by
the SlovCPA and special regulations, provided that the claim of such violation was
successful in court.®®* This provision specifically pertained to cases adjudicated in court,
i.e., in judicial proceedings.%®

Finally, the Slovak legislator did not implement the provision from Art. 5, Sec. 2 of
Directive 1999/44/EC, which grants the consumer a two-month period to notify the seller,
commencing from the detection of a defect. The SlovCC offered an approach that was

more beneficial to the consumer by envisaging that claims arising from the liability for

%0 The Supreme Court of the Slovak Republic, 4 Cdo 10/2009.
%1 SlovCC, Sec. 623 (2).

%2 SlovCC, Sec. 624.

93 Jokanovié¢ and Dudas, 2024, p. 112.

94 SlovCPA, Sec. 3 (5).
95 \Mészaros, 2020, pp. 81-82.
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the lack of conformity are extinguished if they are not exercised within the warranty
period.® The warranty period was 24 months.%’

However, the Slovak lawmaker introduced specific provisions for certain types of goods.
For perishable goods, the consumer must have exercised his/her rights no later than the
day following the purchase.’® Concerning second-hand goods, the consumer’s rights
must have been exercised within 24 months from the date of receipt of the goods or within
a period agreed upon by the seller and consumer, which could not have been shorter than
12 months.%%°

With the amendments to the SlovCC representing the transposition of Directive (EU)
2019/771, while the specific remedies available to the consumer remained the same
(repair, replacement, appropriate price reduction, termination of the contract), the
interrelations between these remedies have been notably modified. The consumer is still
entitled to compensation for damage incurred by the lack of conformity.%°

The SlovCC, transposing Art. 13, Sec. 6 of Directive (EU) 2019/771, permits the
consumer to withhold payment of the purchase price or a portion thereof until the seller
has fulfilled his/her obligations concerning the lack of conformity. However, the
consumer may exercise this right if he/she is not in default with the payment of the
purchase price or part thereof at the time of lodging the complaint. Upon the performance
of the seller’s obligations, the consumer is obliged to pay the purchase price without undue
delay %!

Regarding primary claims, the consumer is entitled to choose between rectification of the
lack of conformity by repair or replacement. However, this choice is not unrestricted since
the consumer is precluded from opting for a method of removing the lack of conformity
that is either impossible or would cause the seller disproportionate costs compared to the
other, taking into account all the circumstances, especially the value the goods would have

without the defect, the severity of the lack of conformity, and whether the other method

96 SlovCC, Sec. 626 (1).
%7 SlovCC, Sec. 620 (1).
98 SlovCC, Sec. 626 (2).
99 SlovCC, Sec. 626 (3) and Sec. 620 (2).
%10 SlovCC, Sec. 621 (4).
%11 SlovCC, Sec. 621 (2).
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would cause significant inconvenience to the consumer.®*2 This legal solution is in line
with Art. 13, Sec. 2 of Directive (EU) 2019/771. As affirmed by the CJEU in the Weber
and Putz case,®*® the proportionality test is applied between repair and replacement. The
Explanatory Memoranda mentions, as an example of disproportionality, the consumer’s
request to replace the goods due to a minor, easily repairable aesthetic flaw.%4
Furthermore, the SlovCC, transposing Art. 13, Sec. 3 of Directive (EU) 2019/771, allows
the seller to refuse to rectify the lack of conformity if repair and replacement are
impossible or if it would impose disproportionate costs considering all the circumstances,
including those associated with the restriction of the consumer’s choice.?*® This right can
also be exercised by the seller when one of the remedies is impossible and the other would
impose disproportionate costs for the seller.%

The seller is obliged to repair or replace the goods within a reasonable time following the
notification of the consumer about the lack of conformity. The concept of reasonable time
Is to be interpreted as the shortest time the seller needs to evaluate the defect and repair or
replace the goods, taking into account the nature of the goods and the nature and severity
of the defect.®’” The Slovak legislator has established a maximum timeframe for the
completion of repair and replacement. Specifically, this period may not exceed 30 days
from the day the lack of conformity is notified, unless an objective reason beyond the
seller’s control justifies a longer period.®*® The Explanatory Memoranda clarifies that this
30-day period serves as a reference, which may be shortened if the circumstances of the
specific case allow or extended due to an objective reason.®*® In addition, repair and
replacement are to be performed free of charge, at the seller’s expense, and without
causing serious inconvenience to the consumer, considering the nature of the goods and
the purpose for which the consumer required them.®?® These rules constitute the
transposition of Art. 14, Sec. 1 of Directive (EU) 2019/771.

%12 SlovCC, Sec. 623 (1).

913 Migéenié¢ et al., 2021, p. 67; Michel, 2018, p. 223.

%14 The Explanatory Memoranda for the Amendments, p. 52.
915 SlovCC, Sec. 623 (2).

916 The Explanatory Memoranda for the Amendments, p. 53.
%17 SlovCC, Sec. 507 (1).

%18 SlovCC, Sec. 622 (3).

%19 The Explanatory Memoranda for the Amendments, p. 53.
920 SlovCC, Sec. 623 (3).
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In the event of repair or replacement, the consumer is required to hand over or make the
goods available to the seller or a person designated by the seller. Concurrently, the costs
associated with taking over the goods are to be borne by the seller.%?! The seller is further
obliged to deliver the repaired or replacement goods to the consumer, covering the related
costs, in the same or a similar manner in which the consumer handed them over, unless
otherwise agreed upon by the parties.®?? These obligations are in line with Art. 14, Sec. 2
of Directive (EU) 2019/771. Curiously, the Slovak lawmaker permits the seller to sell the
goods if the consumer fails to take them over within six months from the day he/she was
supposed to do s0.9% The legislative intention is to mitigate the burden on the seller in
instances where he/she incurs the storage costs for the goods, without knowing when or if
the consumer will retrieve them.%2*

The SlovCC, transposing Art. 14, Sec. 3 of Directive (EU) 2019/771 influenced by the
jurisprudence of the CJEU in the Weber and Putz case,®” introduced a specific provision
for cases necessitating the removal of defective goods that had been installed in
accordance with their nature and purpose prior to the manifestation of the lack of
conformity. In such instances, the seller is required to ensure the removal of the flawed
goods and the installation of the repaired or replacement goods. Alternatively, the
contractual parties may agree that the consumer will undertake both the removal and
installation, with the costs and risks borne by the seller.%2

Finally, when the lack of conformity is remedied by replacement, the seller is not entitled
to compensation for damage attributable to normal wear and tear of the goods, nor
compensation related to the normal use of the goods before their replacement.®?” This
provision represents the transposition of Art. 14, Sec. 4 of Directive (EU) 2019/771,
shaped by the judgment of the CJEU in the Quelle case.??® The seller is also liable for any

921 SlovCC, Sec. 623 (4).

922 5lovCC, Art. 623 (5).

923 SlovCC, Art. 623 (5).

924 The Explanatory Memoranda for the Amendments, p. 54.

925 Rodrigo, 2022, p. 1300; Loos, 2016, p. 12.

926 SlovCC, Sec. 623 (6).

927 SlovCC, Sec. 623 (7).

928 \Van Gool and Michel, 2021, p. 144; Mis¢enic¢ et al., 2021, p. 70.
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lack of conformity of the replacement goods, under the same conditions as for the
originally delivered goods.%*

Concerning the secondary set of remedies, appropriate price reduction and termination of
the contract may be invoked by the consumer in the following instances:

- if the seller fails to repair or replace the goods;

- if the seller has not repaired or replaced the goods in accordance with the above-
mentioned Sec. 623 (4) and (6);

- ifthe seller refused to rectify the lack of conformity as prescribed in Sec. 623 (2);

- if, following repair or replacement, the goods continue to exhibit the same lack
of conformity;

- if the severity of the lack of conformity justifies immediate recourse to a price
reduction or termination of the contract;

- if the seller has either stated or it is evident from the circumstances that he/she
will not remove the lack of conformity within a reasonable timeframe or without
imposing serious inconvenience to the consumer.%°

These requirements constitute the transposition of Art. 13, Sec. 3 of Directive (EU)
2019/771. The Slovak legislator has introduced additional clarifications regarding the
application of secondary remedies in cases of repeated lack of conformity and the severity
of the defect. Specifically, in such instances, all the circumstances are to be evaluated,
with particular consideration given to the type and value of the goods, the nature and
significance of the lack of conformity, and whether the consumer is objectively expected
to maintain confidence in the seller’s ability to bring the goods into conformity.®3!

The SlovCC, transposing Art. 13, Sec. 5 of Directive (EU) 2019/771, prohibits the
consumer from terminating the contract if the lack of conformity is minor.*®2 Nevertheless,
in that case, the consumer may resort to other remedies, whereby the appropriate price
reduction constitutes the sole secondary claim.%*® The ruling of the CJEU in the Duarte

case, which permits the national court to unilaterally grant the appropriate price reduction

929 SlovCC, Sec. 623 (8).
930 SlovCC, Sec. 624 (1).
%31 SlovCC, Sec. 624 (2).
932 SlovCC, Sec. 624 (4).
933 The Explanatory Memoranda for the Amendments, p. 54.
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when the consumer’s attempt to terminate the contract fails due to the minor importance
of the lack of conformity, and the national law impedes or excessively complicates the
application of a price reduction is also applicable to Slovak law. Moreover, the termination
of the contract is excluded if the consumer has contributed to the emergence of the lack
of conformity. In both cases, the burden of proof is explicitly assigned to the seller.%*
Interestingly, the Slovak legislator does not specify or quantify the degree of the
consumer’s contribution to the occurrence of the lack of conformity, thus only partly
taking advantage of this opportunity provided in Art. 13, Sec. 7 of Directive (EU)
2019/771.

Furthermore, as a general rule, the consumer is entitled to terminate the contract solely
with respect to the defective item, if the object of the contract is more items. However, the
termination of the contract may also be extended to other items if it is unreasonable to
expect the consumer to retain the rest of the goods without the defective item.%° This legal
solution represents the transposition of Art. 16, Sec. 2 of Directive (EU) 2019/771.

The termination of the contract entails certain obligations for both parties. First, the
consumer must return the goods (or the defective item only) to the seller at the seller’s
expense. The seller is liable for the removal of any item installed in accordance with its
nature and purpose prior to the manifestation of the lack of conformity. Should the seller
fail to carry out this removal within a reasonable timeframe, the consumer is entitled to
arrange for the removal and delivery of the item to the seller, with all associated costs and
risks incurred by the seller.9®

On the other hand, the seller is required to refund the purchase price to the consumer no
later than 14 days from either the return of the goods or receipt of proof that the goods
have been dispatched, whichever occurs first.”” Therefore, the consumer’s obligation to
return the goods precedes the seller’s obligation to effectuate the refund of the purchase

price. Additionally, similarly to the replacement of the goods, the seller is not entitled to

934 SlovCC, Sec. 624 (4).
935 SlovCC, Sec. 624 (5).
936 SlovCC, Sec. 624 (7).
937 SlovCC, Sec. 624 (7).
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compensation for damages caused by normal wear and tear of the goods or their normal
use before the termination of the contract.%®

Concerning price reduction, the SlovCC mandated that it must be proportionate to the
disparity between the actual value of the sold goods and the value the goods would have
if they were free of defects.®* This requirement is in line with Art. 15 of Directive (EU)
2019/771.

Using the opportunity provided by Art. 16, Sec. 3 of the mentioned Directive, the Slovak
legislator prescribes the precise manner in which the seller is required to refund the
purchase price and implement the price reduction. Specifically, these actions must be
performed using the same method initially employed by the consumer, unless the
consumer explicitly agrees to an alternative payment method. Additionally, all costs
associated with the payment are to be borne by the seller.%4°

Finally, a significant novelty introduced by the transposition of Directive (EU) 2019/771
is the temporal restriction imposed on the exercise of consumer remedies, which is
contingent upon the notification provided to the seller. In particular, the consumer is
required to notify the seller of the lack of conformity within two months of its detection,
but no later than the expiration of the time limits determined in Sec. 619 (1) to (3).%*! The
two-month notification period depends on when the consumer discovers the lack of
conformity. Interestingly, the SlovCC does not explicitly specify the required content of
the consumer’s notification. Nevertheless, the guidance provided by the CJEU in the
already mentioned Faber case, which does not mandate the consumer to provide detailed
information regarding the lack of conformity®#, is equally applicable to Slovak law.

The expected future modifications regarding the consumer remedies will constitute the
transposition of the provisions of Directive (EU) 2024/1799. More precisely, they will
stimulate the use of the repair remedy by consumers, influenced by the precepts of the
circular economy and sustainability, although without explicitly altering the hierarchical
order between the available remedies.

938 SlovCC, Sec. 624 (9).
939 SlovCC, Sec. 624 (3).
%40 SlovCC, Sec. 624 (8).
%1 SlovCC, Sec. 621 (3).
%42 patti, 2016, p. 13.
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6.8. Consumer Guarantees

Prior to the transposition of Directive (EU) 2019/771, the provisions on the (commercial)
guarantee were contained in the first chapter of the eighth part of the SlovCC, applying to
each sales contract, as well as in a section devoted particularly to consumer sales contracts.
Specifically, the seller could provide a guarantee, exceeding the scope of his/her legal
liability for the lack of conformity, to the consumer by a statement in the guarantee
certificate or advertising.®*3

Therefore, the guarantor could be only the seller, meaning that the producer was precluded
from granting this kind of protection. In this regard, the Slovenian lawmaker did not
follow Directive 1999/44/EC, which in Art. 1, Sec. 2 (e) stated that the guarantee could
be provided by a seller or producer. The requirement that it was to be given without extra
charge, i.e., its gratuitousness character, was not contained in the SlovCC. The guarantee
represented an additional and supplementary protection to the consumer in relation to the
seller’s legal liability. The consumer’s position was supposed to be more advantageous
when he/she could dispose of the rights stemming from the guarantee. Although the
SlovCC did not explicitly stipulate it, the interpretation in line with Directive 1999/44/EC
suggests that the guarantee did not affect the consumer’s rights deriving from the seller’s
legal liability. Consequently, the consumer had the liberty of choice as to whether to claim
his/her rights based on the seller’s legal liability or guarantee.

Moreover, the guarantee could be provided by a statement in a guarantee certificate or the
associated advertising. This rule constitutes the transposition of Art. 6, Sec. 1 of Directive
1999/44/EC. The SlovCC did not resolve the discrepancy between the conditions laid
down in the guarantee certificate and advertising. Concerning the content of the guarantee,
the Slovak legislator did not establish any mandatory hierarchical interrelation between
the consumer remedies. The specification of the conditions and scope of the guarantee in
the guarantee certificate was within the discretion of the seller.*** Thus, determining the
exact content of the commercial guarantee, including the available consumer remedies

and the duration of the guarantee period, was contingent upon the seller’s free will.

%3 SlovCC, Sec. 620 (5).
%4 SlovCC, Sec. 620 (5).
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The seller was obliged to issue a guarantee certificate in writing upon the consumer’s
request.*®> However, when the nature of the goods allowed it, it was sufficient for the
seller to issue a proof of purchase instead of a guarantee certificate.**® The SlovCC, in the
part applying to each sales contract, specified that the guarantee certificate shall have
contained the name and surname, trade name or business name of the seller, his/her
registered office or place of business, the content of the guarantee, its scope and
conditions, the duration of the guarantee period and the information necessary for the
application of the guarantee.®*’ In accordance with Art. 6, Sec. 5 of Directive 1999/44/EC,
it was stipulated that the absence of some of the mentioned elements of the guarantee did
not affect its validity.%®

The transposition of Directive (EU) 2019/771 introduced significant modifications to the
Slovak legal framework. First, the guarantee can also be offered by the producer, defined
as the manufacturer of the goods, the importer of the goods to the European Union market
from a third country, or another person who identifies as the producer by affixing his/her
name, trademark, or other distinguishing mark on the goods.®*® By providing the
commercial guarantee, the producer or the seller undertakes to refund the purchase price
to the consumer, repair or replace the sold goods or ensure their maintenance beyond the
scope of the rights arising from the liability for the lack of conformity.®*® Thus, the
rectification of the defect by repair or replacement and the refund of the purchase price
are particularly mentioned in the SlovCC, without establishing any hierarchical order
between them. Moreover, the consumer is allowed to demand the performance of the
guarantee from the producer or seller under the conditions specified in the guarantee
certificate or the associated advertising, available before the conclusion of the sales
contract or before that moment.®! These rules represent the transposition of Art. 17, Sec.
1 of Directive (EU) 2019/771.

%5 SlovCC, Sec. 620 (4).
%46 SlovCC, Sec. 620 (4).
%7 SlovCC, Sec. 502 (3).
%48 SlovCC, Sec. 502 (3).
%49 SlovCC, Sec. 617 (1d).
90 SlovCC, Sec. 626 (1).
%1 SlovCC, Sec. 626 (1).
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The eventual discrepancy between the terms of the guarantee contained in the guarantee
certificate and the associated advertising is solved in favour of the latter if they are more
favourable to the consumer than the terms set out in the former. However, this provision
is not applicable if the producer or seller, as guarantors, before the conclusion of the
contract, brought the associated advertising into line with the guarantee certificate in the
same or similar manner as that advertising was made.®*? These provisions are in
concordance with Art. 17, Sec. 1 of Directive (EU) 2019/771.

The SlovCC mandates the producer or seller to provide the consumer with a guarantee
certificate on a durable medium no later than at the moment of delivery of the goods.®*3
The Slovak legislator used the opportunity from Art. 17, Sec. 4 of Directive (EU)
2019/771, specifying that the guarantee certificate has to be written in Slovak or, with the
consent of the consumer, in another language.®>* Together with the abovementioned
information expressed in a clear and understandable manner required by Sec. 502 (3), the
guarantee certificate shall state that the consumer’s rights deriving from the seller’s legal
liability for the defective performance are not affected by the guarantee.®> Any breach of
these obligations by the producer or the seller does not affect the validity of the
guarantee.®®® This provision represents the transposition of Art. 17, Sec. 3 of Directive
(EU) 2019/771.

Finally, the SlovCC, transposing Art. 17, Sec. 1 of the mentioned Directive, introduced a
consumer guarantee of durability, issued by the producer. In this case, the consumer can
demand the rectification of the lack of conformity directly from the producer in
accordance with Sec. 623, during the consumer warranty period, unless the producer has

provided more beneficial conditions in the consumer guarantee of durability statement.®’

7. POLAND

7.1. Legal Sources

92 SlovCC, Sec. 626 (5).
93 SlovCC, Sec. 626 (3).
94 SlovCC, Sec. 626 (3).
95 SlovCC, Sec. 626 (3).
96 SlovCC, Sec. 626 (4).
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Directive 1999/44/EC was initially transposed into the Polish legal system in 2002,
outside the Polish Civil Code®® (hereinafter referred to as: “the PoCC”), through the
adoption of the Act on Special Conditions of Consumer Sales.®*® This approach was
primarily driven by practical considerations. Specifically, Poland’s impending accession
to the European Union necessitated a swift transposition of the acquis communautaire,
and incorporating the mentioned Directive into a separate, specialised act was considered
a more straightforward and expedient solution.®®® The Polish legislator’s understanding of
the extent to which it could modify legal solutions deriving from EU law during the
transposition process further justified this approach. %!

As a result, the legal position of the buyer principally depended on whether he/she could
be qualified as a consumer, in which case the provisions of the Act on Special Conditions
of Consumer Sales became applicable, thereby leading to legal uncertainty.®®2 Polish legal
scholars severely criticised this dual legal regime, arguing that it undermined the
systematic coherence of the PoCC and created inconsistencies with the established
conceptual framework of national contract law.% Paradoxically, the legal position of the
buyer proved more advantageous when governed by the provisions of the PoCC.%4
Aware of these deficiencies, the Polish legislator repealed the Act on Special Conditions
of Consumer Sales in 2014,% incorporating Directive 1999/44/EC into the PoCC.%® This
legislative reform was undertaken concurrently with the transposition of certain
provisions of Directive 2011/83/EU into the PoCC.%’ Notably, this legislative
intervention abolished the previously existing dual legal regime, establishing a unified
framework within the PoCC for liability arising from a lack of conformity. Specifically,

the rules from the PoCC became applicable to both consumer sales contracts and contracts

98 Kodeks cywilny [Civil Code], Dziennik Ustaw [Journal of Laws], 1964/16/93.

99 Ustawa z dnia 27 lipca 2002 r. o szczegdlnych warunkach sprzedazy konsumenckiej oraz o zmianie
Kodeksu cywilnego [Act of July 27, 2002 on Special Conditions of Consumer Sales and Amending the Civil
Code], Dziennik Ustaw [Journal of Laws], 2002/141/1176.
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concluded outside the consumer context. However, the exclusive application of certain
provisions to consumer sales contracts was explicitly specified.%®

Curiously, the dual legal regime was reintroduced with the transposition of Directive (EU)
2019/771, through the Act of 4 November 2022, amending the Consumer Rights Act, the
Civil Code, and the Private International Law Act.*® The revised legal framework entered
into force on 1 January 2023.97° The legal rules governing the consumer’s position in the
event of a defective performance are now located in the Consumer Rights Act (hereinafter
referred to as “the POCRA”). The PoOCRA explicitly stipulates that the provisions of Book
Three of Title XI, Section Il of the PoCC shall not apply to agreements involving the
transfer of ownership of goods to the consumer, including, in particular, sales contracts.®’
While systemic inconsistencies and interpretative challenges were avoided by not
transposing Directive (EU) 2019/771 into the PoCC, there are nonetheless specific areas
where the consumer’s position has been adversely affected compared to the previous
regulatory framework, resulting in systematic disparities in the consumer protection
standards.®”2 In addition, the adoption of terminology differing from that used in the PoCC
could disrupt the functioning of the sales law system.®’3

7.2. Definitions

The PoCC defines the consumer as a natural person who enters into a legal transaction
with an entrepreneur, provided that the transaction is not directly related to his/her
business or professional activity.®”* This notion also extends to entrepreneurs as long as
the transaction is only indirectly linked to their professional activity.®”® The Supreme
Court of the Republic of Poland affirmed that “the existence of only an indirect link”
between the legal transaction and professional activity “does not exclude the recognition

of the person performing the transaction as a consumer”.%’® The Polish legal literature has
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interpreted this indirect link to imply that the primary purpose of the transaction is to
satisfy the personal needs of that natural person or that such a purpose prevails over
professional or business considerations.®”’ However, the guidance provided by the CJEU
in the Faber case, requiring that the national court independently assess whether a buyer
qualifies as a consumer, is also applicable under Polish law.

The POCRA further extends the category of individuals to whom the consumer protection
regulation applies. It explicitly stipulates that the consumer-related provisions contained
in Chapters 4, 5a, and 5b apply to a natural person concluding a contract directly connected
to his/her business activity, provided that the content of the contract indicates that it is not
professional in nature for that person. This assessment is based, in particular, on the
subject of the business activity conducted by the natural person, as indicated in the data
recorded in the Central Register and Information on Business Activity.®’® This legal
solution is not contrary to the maximum harmonisation character of Directive (EU)
2019/771, as Recital 21 specifies that Member States can extend the protection of the
consumers to other natural or legal persons, such as non-governmental organisations,
start-ups, and small and medium-sized enterprises.

Furthermore, the entrepreneur, corresponding to the concept of the seller, is defined in the
PoCC as a natural person, legal person, or organisational unit conducting business or
professional activity on its own behalf.®’® This definition does not explicitly include
intermediaries acting on behalf of the entrepreneur. However, their inclusion aligns with
the definition of a seller from Art. 2 (3) of Directive (EU) 2019/771 and the ruling of the
CJEU in the Wathelet case, which affirmed that the concept of a seller encompasses “a
trader acting as intermediary on behalf of a private individual who has not duly informed
the consumer of the fact that the owner of the goods sold is a private individual”.

The sales contract is defined in the POCC as any agreement in which the seller undertakes
to transfer ownership of goods to the buyer and deliver them to him/her, while the buyer
undertakes to collect the goods and pay the price to the seller.%® For the purposes of the

PoCRA, the goods, as the object of the (consumer) sales contract, are exclusively movable
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items, as well as water, gas, and electricity, when offered for sale in a specified volume or
quantity.®8 This determination of goods constitutes the transposition of Art. 2, Sec. 5a of
Directive (EU) 2019/771. The Polish legislator used the opportunity to exclude the
application of the provisions on the lack of conformity given by Art. 3, Sec. 5 of the
mentioned Directive when the object of the sales contract is living animals or second-hand
goods sold at public auction.

The PoCRA also introduces and defines the concepts of durability,®®? functionality,®®

interoperability,®®* and compatibility.%&
7.3. The Notion of Lack of Conformity

Prior to the transposition of Directive (EU) 2019/771, the regulatory framework of
consumer sales contracts was embodied in the POCC. The Polish legislator used the term
“defect” (wada), corresponding to the concept of lack of conformity as articulated in
Directive 1999/44/EC.%8 The PoCC imposed liability on the seller for both physical and
legal defects in goods.%’

The lack of conformity/defect in the physical sense was defined as the non-compliance of
the sold goods with the contract.®® This provision is in concordance with the spirit of Art.
2, Sec. 1 of Directive 1999/44/EC stating that the seller has to deliver goods to the
consumer that conform to the contract. Additionally, the PoCC delineated specific
circumstances under which the sold goods were particularly non-compliant with the

contract. This delineation, referred to in the Polish legal theory as “a negative catalogue”,

%1 PoCRA, Art. 2 (2-4a).
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as the ability of digital content, digital service, or goods to interface with hardware or software other than
that typically used to access digital content, digital service, or goods of the same type.
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provided an enumeration of instances wherein the goods were not in compliance with the
(consumer) sales contract.%°

First, a lack of conformity existed when the goods lacked the properties that goods of the
same type should have, considering the purpose specified in the sales contract or resulting
from the circumstances or their intended use.®® This provision presupposed, on the one
hand, that the purpose of the goods was explicitly formulated within the consumer sales
contract. Concurrently, it accounted for external factors, such as the particular
circumstances of the case and the intended use of the goods, which dictated the requisite
properties of the sold goods.

Moreover, a lack of conformity was identified when the goods did not exhibit the
properties that the seller had assured the buyer (consumer) of, including through the
presentation of a sample or model.** This situation required the seller to assure the
consumer of the properties of the goods, particularly by showcasing a sample or model.
Essentially, this assurance to the consumer could be interpreted as a description given to
the consumer about the goods. Consequently, this legal solution aligned with Art. 2, Sec.
2 (a) of Directive 1999/44/EC.

Another instance of the specific non-conformity of the goods concerned the situation
where the goods were unsuitable for the purpose communicated by the buyer (consumer)
to the seller at the time of the conclusion of the contract, and the seller did not object to
this intended use.®® This provision presupposed that the consumer had notified the seller
of the specific purpose for which the goods were required at the moment of the conclusion
of the sales contract. The PoCC did not mandate the seller to explicitly accept this purpose;
rather, the seller’s failure to raise any objection to the intended use was sufficient. It may
be considered a crucial difference compared to the legal solution from Art. 2, Sec. 2 (b)
of Directive 1999/44/EC, which necessitated the seller’s acceptance of the particular

purpose communicated by the consumer.
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Lastly, a lack of conformity also existed when the goods were delivered to the buyer
(consumer) in an incomplete state.®®® The PoCC further identified a lack of conformity in
cases where the goods were incorrectly installed and put into operation, provided that
these actions were performed by the seller, a third party for whom the seller was liable, or
the buyer who followed the instructions provided by the seller.®** This provision, often
referred to as the “IKEA” clause, diverged from the legal solution from Art. 2, Sec. 5 of
Directive 1999/44/EC. Notably, the PoCC did not explicitly require that the incorrect
installation be due to inadequacies in the instructions given by the seller.

The Polish legislator established that in relation to consumer sales contracts, public
statements made by the manufacturer or his/her representative, the person who placed the
goods on the market within the scope of his/her business activity, and the person who by
adding his/her name, trademark or other distinctive mark to the goods purports to be the
manufacturer are treated equivalently to statements made by the seller.%®® This provision
applied exclusively when one of the contractual parties was a consumer. However, the
seller could be released from liability for such public statements if he/she was unaware or
could not have reasonably been aware of these statements, if they could not have
influenced the consumer’s decision to conclude the sales contract, or if their content was
corrected before the conclusion of the sales contract.®®® These conditions were considered
as alternative grounds for exemption from liability.

Regarding legal defects, the PoCC established the seller’s liability to the buyer (consumer)
if the sold goods were owned by a third party or were encumbered with third-party rights,
and if the restriction on the use or disposal of the sold goods stemmed from a decision or
ruling issued by a competent authority.%’

The transposition of Directive (EU) 2019/771 into the PoCRA introduced notable
modifications to the concept of lack of conformity. Specifically, in the context of sales

contracts for movable goods concluded with consumers, the Polish lawmaker substituted
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the notion of defect (wada) from the PoCC with the concept of “non-conformity of the
goods with the contract”, as articulated in the POCRA (brak zgodnos$ci towaru z umowa).
Transposing Art. 6 of Directive (EU) 2019/771, the PoCRA stipulates that the goods
conform to the contract, particularly if they:

- possess the description, type, quantity, quality, completeness, and functionality,
and in the case of goods with digital elements, also compatibility,
interoperability, and availability of updates as required by the sales contract;

- are suitable for a specific purpose for which the consumer requires them, about
which the seller was notified at the time of the conclusion of the contract at the
latest, and which the seller accepted.**®

This provision substantially reiterates the subjective requirements for conformity
contained in Art. 6, Sec. 1 and 2 of Directive (EU) 2019/771, even though the Polish
legislator does not explicitly reference this term. The determination of these requirements
relies on the contract or agreement between the consumer and the seller. In contrast to the
legal solution from the PoCC, the PoCPA stipulates that the seller must accept the specific
purpose for which the consumer requires the goods.

In addition to the aforementioned subjective criteria, for goods to be considered to be in
conformity with the contract, they must:

- be suitable for the purposes for which goods of that kind are typically used, taking
into account applicable legal regulations, technical standards, and good practices;

- be of such quantity and possess such characteristics, including durability and
safety, and in the case of goods with digital elements, also functionality and
compatibility, which are typical for goods of that kind and which the consumer
can reasonably expect, having regard to the nature of the goods and any public
assurance given by the seller, his/her legal predecessors, or persons acting on
their behalf, in particular in advertising or on labelling;

- be delivered with packaging, accessories, and the instructions that the consumer

can reasonably expect to receive;
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- be of the same quality as the sample or model that the seller provided to the
consumer before the conclusion of the contract, and correspond to the description
of that sample or model.**

By incorporating these criteria, which correspond to the objective requirements for
conformity outlined in Art. 7, Sect. 1 of Directive (EU) 2019/771, the consumer's position
has been enhanced with respect to contracts involving movable goods, compared to the
prior legal framework under the PoCC.1%%° Moreover, the POCPA adopts “a positive
catalogue” approach in defining the lack of conformity. Specifically, it delineates, through
a synthesis of subjective and objective criteria, the conditions under which goods are
considered to conform to the sales contract. Conversely, the POCC utilised a “negative
catalogue” approach, determining when there was a lack of conformity.1%*

Transposing Art. 7, Sec. 2 of Directive (EU) 2019/771, the POCPA exempts the seller
from liability for public assurances specified in Art. 43b, Sec. 2 (2). The burden of proof
explicitly falls on the seller, who has to demonstrate at least one of the following
circumstances:

- that he/she did not know about the given public assurance and could not have
reasonably known about it;

- that, before the conclusion of the contract, the public assurance was corrected
while observing the conditions and form in which it was given, or in a comparable
manner;

- that the public assurance did not influence the consumer’s decision to conclude
the contract. 0

Finally, the seller is also liable for any lack of conformity resulting from the incorrect
installation of the goods. In this regard, the seller’s liability extends to cases where the
installation was performed by the seller or under his/her responsibility and when the

incorrect installation carried out by the consumer was attributable to the shortcomings in
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the instructions provided by the seller or a third party referred to in Art. 6, Sec. 2.1%% This
legal solution represents the transposition of Art. 8 of Directive (EU) 2019/771.

7.4. The Seller’s Liability and Exemptions
The PoCC established the seller’s liability for any lack of conformity (defect) that existed
at the moment of the passing of the risk to the buyer (consumer). In addition, the seller
was also accountable for any lack of conformity arising from a cause inherent in the sold
goods at the moment of the passing of the risk.1%% In the case of consumer sales contracts,
the risk of accidental loss or damage shifts to the consumer upon the delivery of the sold
goods to him/her.1%% Thus, such a legal solution aligns with Art. 3, Sec. 1 of Directive
1999/44/EC. In concordance with Art. 20 of Directive 2011/83/EU, delivery of the goods
is also considered to have taken place when the seller entrusted them to the carrier,
provided that the seller did not influence the consumer’s choice of the carrier.°%® Although
these rules were not mandatory, they possessed a semi-mandatory nature within consumer
law, allowing for deviations from them in favour of the consumer.1%%
The PoCC exonerated the seller from liability if the buyer (consumer) was aware of the
lack of conformity at the time of the conclusion of the contract.l°® This provision
represents the transposition of Art. 2, Sec. 3 of Directive 1999/44/EC. It assumed that the
consumer’s awareness Of the defect influenced his/her decision to enter into the sales
contract under the specified conditions or that the seller relied on that circumstance.%%
Curiously, the Polish legislator did not transpose the provision from Directive 1999/44/EC
absolving the seller from liability when the lack of conformity originated from materials
provided by the consumer.
The consumer’s position was strengthened by stipulating that, when the purchaser was a
consumer, the seller’s liability could be limited or excluded only in cases outlined in
specific provisions.'®® However, the PoCC excluded the possibility of limiting or

excluding the seller’s liability if he/she, in bad faith, concealed the lack of conformity
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from the consumer.1°! In that manner, the Polish legislator penalised the seller’s actions
committed mala fide.

By transposing Directive (EU) 2019/771 into Polish law, the seller remained liable for the
lack of conformity of the goods existing at the moment of their delivery.%'? Furthermore,
the seller can be released from liability if the consumer, no later than at the time of the
conclusion of the contract, explicitly informed the seller that a specific feature of the goods
diverges from the objective criteria for conformity outlined in Art. 43b, Sec. 2 and 3 of
the POCPA, and has explicitly and separately accepted the absence of said specific feature
of the goods.!°® This provision mirrors Art. 7, Sec. 5 of Directive (EU) 2019/771. The
seller’s exemption from liability raised the level of consumer protection compared to the
legal solution from the PoCC, since it became more stringent.!%* The consumer’s
knowledge of the lack of conformity alone does not exempt the seller from liability.
Namely, in addition to the circumstance that this type of awareness has to derive from a
notification, the consumer’s consent to the absence of a particular feature of the goods
must be given explicitly and separately.

7.5. The Manifestation of the Lack of Conformity and the Burden of Proof

Prior to the implementation of Directive (EU) 2019/771 in Polish law, the PoCC
delineated the seller’s liability for the defect (lack of conformity) discovered before the
expiration of two years from the date of delivery of the goods to the consumer.0%
Consequently, the seller’s accountability was contingent upon the manifestation of the
lack of conformity, present at the time of delivery, within the two-year timeframe from
that moment. This rule aligns with Art. 5, Sec. 1 of Directive 1999/44/EC. However, the
buyer’s (consumer’s) position was improved by stating that the expiry of the deadline for
the occurrence of the lack of conformity did not prevent the exercise of warranty rights if
the seller fraudulently concealed it.1*® In addition, a specific rule was applicable when
the shelf life of the goods designated by the seller or manufacturer extended beyond two
years from the date of delivery of the goods to the buyer (consumer). In such cases, the
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seller was liable for any lack of conformity (defect) identified before the expiry of such
timeframe. 107

Using the opportunity in Art. 7, Sec. 1 (2) of Directive 1999/44/EC, the Polish legislator
allowed the contractual parties to reduce the duration of the seller’s liability for second-
hand goods, albeit not below one year from the date of delivery of the goods to the
consumer.'® This provision was applicable solely when one of the contractual parties
was a consumer.

Concerning the burden of proof, the ruling of the CJEU in the previously noted Faber case
was significant also within the Polish legal framework. Thus, it primarily rested upon the
consumer to substantiate that the defect (lack of conformity) existed at the moment of the
passing of the risk and that it surfaced within two years after that event. As per the CJEU,
“the onus is, in principle, on the consumer to furnish the evidence that a lack of conformity
exists and that the lack of conformity existed at the time when the goods were
delivered”.10%

However, the PoCC notably enhanced the consumer’s position by instituting a
presumption that the lack of conformity or its cause existed at the moment of the passing
of the risk to the consumer if it was discovered within one year from the date of delivery
of the sold goods.!%2° Notably, the Polish legislator did not explicitly delineate the
inapplicability of this presumption in the event of its incompatibility with the nature of
the goods or the character of the lack of conformity. The one-year timeframe provided by
the PoCC was more favourable to consumers compared to the six-month period stipulated
by Directive 1999/44/EC. The indications offered by the CJEU in the Faber case, mutatis
mutandis, apply in this context as well. Consequently, the consumer was obligated to
demonstrate the presence of the lack of conformity and its occurrence within one year
from the delivery of the goods.

After the transposition of Directive (EU) 2019/771, the seller continues to be liable for
any lack of conformity revealed within two years from the moment of delivery.

Nonetheless, the seller’s liability may exceed the general two-year time limit when the
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shelf life of the goods, as determined by the seller, his/her legal predecessors, or persons
acting on their behalf, exceeds two years.1%2! Fundamentally, these rules do not differ from
the legal stipulations contained in the PoCC concerning the sale of movable goods. The
consumer’s position remains reinforced by the provision that prevents the seller from
invoking the expiration of this timeframe if he/she deceitfully concealed the lack of
conformity.1022

The most significant novelty is the extension of the temporal scope of the presumption
regarding the existence of the lack of conformity at the time of delivery. This presumption
applies when the defect is identified within two years from the moment of delivery. The
PoCPA explicitly specifies that this presumption is rebuttable since it ceases to apply if
proven otherwise or if it cannot be reconciled with the specificity of the goods or the
nature of the lack of conformity.1%%

The Polish lawmaker transposed Art. 11, Sec. 2 of Directive (EU) 2019/771, which
permits the Member States to introduce a two-year period commencing from the moment
of delivery of the goods to the consumer. In that manner, this presumption encompasses
the entire duration of the seller’s liability for the lack of conformity, thereby significantly
enhancing the level of consumer protection compared to the PoCC.1%% Curiously, the
Polish legal theory contends that the protection of consumers’ interests in this respect
might be considered excessively extensive, potentially facilitating abuse to the detriment
of the seller.2%2> Nonetheless, this legal arrangement appears to be legitimate, as it does
not contravene the principle of maximum harmonisation outlined in Directive (EU)
2019/771.

Moreover, the ruling of the CJEU in the Faber case remains applicable. Likewise,
Directive (EU) 2019/771 in Recital 45 specifies that the consumer is required only to
demonstrate that the goods are not in conformity with the contract. The burden of rebutting
this presumption rests with the seller, who must prove that the lack of conformity did not
exist at the moment of delivery of the goods. The exclusion of this presumption, based on

1021 poCPA, Art. 43c (1).
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its contradiction with the specificity of the goods, incorporates especially perishable
products. Simultaneously, the exclusion based on the nature of the lack of conformity
refers to a deficiency stemming from consumer actions or overt external factors occurring
after the delivery of the goods to the consumer, 102
Finally, the POCPA does not contain any provision regarding the potential reduction of
the duration of the seller’s liability to one year for second-hand goods, indicating that this
is no longer permissible.l%?” Such a legal solution does not violate the maximum
harmonisation character of Directive (EU) 2019/771. On the contrary, the same Directive
views the reduction of the general two-year timeframe as an option for the Member States.
The Polish legislator has further strengthened the consumer’s position by not including
this provision.

7.6. Goods with Digital Elements
The PoCPA defines goods with digital elements as goods containing digital content or
digital service, or connected to them in such a way that the lack of digital content or digital
service would prevent the goods from functioning properly.1%8 This definition is in line
with Art. 2, Sec. 5b of Directive (EU) 2019/771. Therefore, the presence of digital content
or digital services is essential for the proper functioning of the goods. Moreover, the
provisions of the POCPA governing the consumer’s position in the case of a lack of
conformity also apply to contracts on transfer of ownership of goods with digital elements,
including digital content or digital service, even if they are supplied by a third party.1°?°
The doubt as to whether digital content or digital service is covered by the contract
requiring the transfer of ownership of goods with digital elements is resolved by
introducing the presumption of their inclusion.®*° These rules constitute the transposition
of Art. 3, Sec. 3 of Directive (EU) 2019/771.
Concerning the duration of the seller’s liability, the Polish legislator differentiates between
continuous and single supply. When digital content or digital service is to be supplied

continuously, the entrepreneur (seller) is liable for any lack of conformity occurring or
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becoming apparent at the time when they are to be supplied according to the contract. This
lapse of time may not be shorter than two years from the moment of delivery of the goods
with digital elements.’%®! Thus, the two-year time limit is considered minimal, and the
contractual parties are allowed to exceed it. On the other hand, in the case of a single
supply, the general rule that the seller is liable for any defect existing at the moment of
delivery of the goods and emerging two years thereafter is applicable.10%2

A particular rule on the existence of the presumption of the lack of conformity applies to
the continuous supply. Specifically, it is presumed that the defect of digital content or
digital service already existed at the moment of delivery of the goods with digital elements
if it manifested within two years thereof or in a longer period agreed upon by the
contractual parties. %3 These special rules governing the continuous supply represent the
transposition of Art. 10, Sec. 2 and Art. 11, Sec. 3 of Directive (EU) 2019/771.

In the case of goods with digital elements, the entrepreneur (seller) has some additional
obligations towards the consumer. Namely, transposing Art. 7, Sec. 3 of Directive (EU)
2019/771, the PoCPA obliges the seller to inform the consumer about the updates,
including those concerning security measures, which are necessary to maintain the
compliance of digital content or digital service with the contract. The duration of this
obligation of the seller also depends on the type of supply. When the supply of digital
content or digital service is continuous, the duration of the obligation to provide updates
is linked with the contractual specification of the supply.%** Conversely, in the event of a
single supply, it is subject to the reasonable expectation of the consumer, considering the
type of digital content or digital service, the purpose for which it is used, and the
circumstances and nature of the contract.'®® The seller’s obligation concerns exclusively
updates that should maintain the conformity of digital content or digital service with the
contract. The supply of upgrades, improving the quality of the goods with digital elements,

depends on the specific contractual stipulation.
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Moreover, the seller is obliged to provide the consumer with updates, without installing
them. If the consumer fails to install them within a reasonable time, the seller will not bear
any liability for the lack of conformity of digital content or digital service resulting solely
from this consumer’s omission, provided that he/she informed the consumer of the
availability of the update and consequences of the omission to install them, and the failure
to install or incorrect installation of the update was not due to shortcomings in the
instructions provided by the seller.2%%¢ This provision constitutes the implementation of
Art. 7, Sec. 4 of Directive (EU) 2019/771.
7.7. Consumer Remedies

Before the transposition of Directive (EU) 2019/771, the hierarchy of consumer remedies
adhered to the framework established by Directive 1999/44/EC. Specifically, in the event
of a lack of conformity, the consumer was entitled to request a price reduction or
termination of the contract.!%’ Nevertheless, the seller could preclude these remedies if,
immediately and without excessive inconvenience to the consumer, they replace the
defective goods or rectify the lack of conformity by repair.2%*® This restriction on the
consumer’s rights did not apply if the goods had already been replaced or repaired by the
seller or if the seller had failed to fulfil his/her obligation to replace the goods or repair
the lack of conformity.193°

According to the Polish legal theory, the stipulation that repair or replacement should have
occurred immediately implied that these remedies were to be undertaken as soon as the
consumer handed over the goods, and their defectiveness was confirmed through a
preliminary examination.1%4® At the same time, the concept of excessive inconvenience
was to be evaluated in light of the specific situation of a particular consumer.%*! The
minor significance of the lack of conformity precluded the possibility of termination of
the contract.'%*? Consequently, in that case, the price reduction emerged as the sole

secondary remedy available to the consumer.1%4

1036 PoCPA, Art. 43K (4).

1037 PoCC, Art. 560 (1).

1038 PoCC, Art. 560 (1).

1039 PoCC, Art. 560 (1).

1040 Debski, 2016, p. 79.

1041 Debski, 2016, p. 79.

1022 poCC, Art. 560 (4).

1043 Jokanovi¢ and Dudas, 2024, p. 114.
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Furthermore, the PoCC allowed the consumer to request replacement of the defective
goods instead of eliminating the lack of conformity by repair as proposed by the seller and
vice versa, to demand a repair rather than a replacement if the seller opted for the latter.
However, this option was not applicable if the method for removing the lack of conformity
chosen by the consumer was either not feasible or would have incurred excessive costs
compared to the remedy proposed by the seller. The concept of excessive costs was to be
evaluated considering the value the goods would have had if there were no lack of
conformity, the type and the severity of the lack of conformity, and the extent of
inconvenience to the buyer (consumer) if the remedy preferred by the seller was to be
implemented.®** This provision, which granted the consumer the right to choose between
repair and replacement as primary remedies, applied exclusively when one of the
contractual parties was a consumer.

In essence, the consumer was entitled to either terminate the contract or obtain the price
reduction upon the initial manifestation of the lack of conformity, provided that the seller
did not promptly and effectively rectify it through repair or replacement without causing
excessive inconvenience to the consumer.1%* Since the termination of the contract and the
price reduction were contingent upon the feasibility of remedying the defect through repair
or replacement, assessed in terms of the duration and the degree of inconvenience imposed
on the consumer, it appears that repair and replacement were considered primary
remedies. Conversely, price reduction and termination of the contract were considered as
secondary or subsidiary claims.104

The consumer could also request a replacement or repair independently.'®’ Namely, the
Polish legislator established that if a consumer requested replacement or repair or made a
statement specifying a price reduction amount, and the seller failed to respond within
fourteen days, the request was to be considered justified.'®*® This provision applied
exclusively to consumers. However, this rule did not apply to the termination of the

contract.1949

1044 PoCC, Art. 560 (2).

1045 Jagielska, 2020, p. 45; Debski, 2016, p. 77.
1046 Jokanovié and Dudas, 2024, pp. 114-115.
1047 poCC, Art. 561 (1).

1048 PoCC, Art. 561.

1049 Jagielska, 2020, p. 50.

173



In addition to the primary and secondary claims, the consumer was entitled to seek
compensation for damages. Specifically, if the consumer made a statement on termination
of the contract or chose a price reduction, he/she could claim compensation for damage
incurred by entering into the contract without knowledge of the defect, even if the damage
was caused by factors not attributable to the seller. The PoCC explicitly referenced
reimbursement for expenses associated with the formation of the contract, as well as costs
related to collecting, transporting, storing, and insuring the goods, and any expenditures
made, provided that these did not benefit the consumer.1°° This right to compensation did
not affect the obligation to compensate for damage according to the general principles of
tort law.1%! This provision applied accordingly if the defect was remedied by repair or
replacement.0%2

Finally, the Polish legislator removed the two-month time limit for the consumer to notify
the seller of the lack of conformity following its discovery. As a result, the consumer was
permitted to notify the seller of a defect and assert his/her claims throughout the entire
two-year warranty period, irrespective of when the defect was discovered.'%>

The hierarchical structure of remedies — with repair and replacement as primary claims,
and price reduction and termination of the contract as secondary - has been preserved in
the POCRA during the transposition of the Directive (EU) 2019/771. However, the POCRA
does not explicitly address the right to compensation for damage. Moreover, the Polish
lawmaker did not introduce a time limit for the consumer to notify the seller of the defect
after its detection.

Thus, the consumer is primarily entitled to seek the rectification of the defect by repair or
replacement.’®* However, the consumer’s freedom of choice is not absolute since the
seller is allowed to perform replacement instead of repair and vice versa when rectifying
the lack of conformity in the manner requested by the consumer is impossible or would
require excessive costs from the seller.1% Moreover, the seller can refuse to bring the

goods into conformity by repair or replacement when both remedies are impossible or

1050 PoCC, Art. 566 (1),

105 poCC, Art. 566 (1).

1052 PoCC, Art. 566 (2).

1053 Jagielska, 2020, p. 47; Debski, 2016, p. 78; Hajnal, 2022, p. 187.
105 PoCRA, Art. 43d (1).

1055 PoCRA, Art. 43d (2).
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would require excessive costs for the seller.1%® The excessiveness of the expenses is to be
assessed by taking into account all circumstances of the case, particularly the significance
of the lack of conformity, the value the goods would have if they were conformant to the
contract, and the excessive inconvenience caused to the consumer by the change of the
method of eliminating the defect.!®’ These provisions constitute the transposition of Art.
13, Sec. 2 and 3 of Directive (EU) 2019/771.

The PoCRA explicitly requires the seller to cover all costs related to repair and
replacement. This includes but is not limited to postage, transport, labour, and
materials.1%® This requirement, together with the stipulation that repair or replacement
must be performed within a reasonable time following the consumer’s notification of the
lack of conformity and without causing undue inconvenience to the consumer, reflects the
provisions of Art. 14, Sec. 1 of Directive (EU) 2019/771. While postage, transport, labour,
and materials are cited as examples, the seller’s liability encompasses all associated costs.
The Polish lawmaker does not specify the duration of the reasonable time for the
elimination of the defect by repair or replacement. In this regard, a crucial indication is
provided in Recital 55 of Directive (EU) 2019/771, interpreting the reasonable time as
“the shortest time necessary for completing the repair or replacement”, that is to be
assessed objectively “by considering the nature and complexity of the goods, the nature
and complexity of the lack of conformity, and the effort needed to complete repair or
replacement”.

Furthermore, the POCRA mandates that the consumer makes the goods subject to repair
and replacement available to the seller. In contrast, the seller is obliged to collect the goods
from the consumer at his/her own expense.'®® The Polish legislator does not impose a
storage fee on the consumer if he/she fails to retrieve the goods within a reasonable period
following the seller’s notification of the availability of the goods after repair.
Transposing Art. 14, Sec. 3 of Directive (EU) 2019/771, the POCRA, when the goods were
installed before the discovery of the lack of conformity, mandates the seller to dismantle

1056 PoCRA, Art. 43d (2).
1057 PoCRA, Art. 43d (3).
108 PoCRA, Art. 43d (4).
1059 PoCRA, Art. 43d (5).
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the goods and install them again after the completion of repair or replacement or to have
these activities performed at his/her expense. %%

Concerning replacement, the consumer is not liable for any compensation related to the
normal use of the goods that are replaced.®! This provision is consistent with Art. 14,
Sec. 4 of Directive (EU) 2019/771, influenced by the judgment of the CJEU rendered in
the Quelle case.1%?2 Recital 57 of the mentioned Directive is particularly relevant in this
context, determining that the use is deemed normal when it is in line with the nature and
purpose of the goods.

The price reduction and the termination of the contract as the secondary remedies are
available to the consumer in the following cases:

- when the seller has refused to bring the goods into conformity according to Art.
43d (2);

- when the seller has not rectified the defect in accordance with Art. 43d (4-6);

- when the lack of conformity persists despite the seller having attempted to
eliminate it;

- when the lack of conformity is so significant as to justify a price reduction or
termination of the contract, without necessitating repair or replacement
beforehand,;

- when it is clear from the seller’s statement or the circumstances that the seller
will eliminate the defect within a reasonable time or without causing excessive
inconvenience to the consumer.1963

The POCRA explicitly specifies that a consumer exercises the subsidiary remedies of price
reduction or termination of the contract by submitting a statement.%®* This provision is in
line with Art. 16, Sec. 1 of Directive (EU) 2019/771, extending its application to include
price reduction and thereby eliminating any ambiguity regarding its exercise.'%%
Transposing Art. 16, Sec. 2 of the mentioned Directive, the Polish legislator establishes
that when the lack of conformity pertains only to some of the goods delivered under the

1060 poCRA, Art. 43d (6).

1061 poCRA, Art. 43d (7).

1062 Van Gool and Michel, 2021, p. 144; Mis¢enié et al, 2021, p. 70.
1063 poCRA, Art. 43¢ (1).

1064 poCRA, Art. 43¢ (1).

1085 Romano, 2020, p. 358.
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contract, the consumer may terminate the contract solely concerning defective goods.
However, full termination of the contract is possible if the consumer cannot be reasonably
expected to retain only the conforming goods.%®® This approach reflects the principle of
the preservation of the contract.¢’

Moreover, the consumer is not allowed to terminate the contract when the lack of
conformity is irrelevant. However, the Polish legislator has introduced a rebuttable
presumption that the defect is relevant.’%®® This provision is in line with Art. 13, Sec. 5 of
Directive (EU) 2019/771. In that instance, the price reduction is the only secondary
remedy available to the consumer. The indications provided by the CJEU in the Duarte
case, which permits the national court to independently award the price reduction when
the consumer’s attempt to terminate the contract fails due to the minor significance of the
lack of conformity, and the national law hinders or overly complicates the application of
a price reduction are relevant also in Polish law.%%°

In the event of termination of the contract, the POCRA mandates the consumer to return
the goods to the seller immediately at the seller’s expense. On the other hand, the seller
must reimburse the purchase price to the consumer promptly, and no later than 14 days
from the receipt of the returned goods or proof of their return.1°’® This 14-day timeframe
is intended to provide legal certainty for the consumer and to incentivise the seller to fulfil
his/her obligations.?"*

Similarly, a deadline of the same length (promptly but no later than 14 days) applies to
the reimbursement of a portion of the purchase price, starting from receipt of the
consumer’s request by the seller.2%’> The POCRA envisages that the reduced price must be
in the same proportion to the price stipulated in the contract as the value of non-
conforming goods is to the value of the goods without the defect.’%”® Lastly, taking
advantage of the opportunity to establish the modalities of reimbursement from Art. 16 of

Directive (EU) 2019/771, the Polish legislator specifies that the seller must use the same

1066 poCRA, Art. 43¢ (5).
1067 Afferni, 2022, p. 292.
1068 poCRA, Art. 43¢ (4).
1069 Jansen, 2014, p. 990.

1070 poCRA, Art. 43¢ (7).
1071 The Reasoning, p. 9.

1072 poCRA, Art. 43¢ (3).
1073 PoCRA, Art. 43¢ (2).
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payment method for reimbursing the price as the one used by the consumer unless the
consumer explicitly agrees to an alternative method that incurs no additional costs to
him/her.1°’* Thus, an alternative reimbursement method is only permissible with the
explicit consent of the consumer, provided that it does not involve any cost to him/her.
Finally, the expected future amendments affecting the consumer remedies will represent
the transposition of Directive (EU) 2024/1799. In that regard, they will aim to incentivise
the repair, influenced by the principles of circular economy and sustainable consumption,
although without expressly modifying the hierarchy of the remedies at the consumer’s
disposal.

7.8. Consumer Guarantees
The relevant rules on commercial guarantees are contained in the PoCC and the POCRA.
Since the transposition of Directive (EU) 2019/771 did not introduce numerous novelties
in this regard, the provisions in force today will be examined in this subchapter. It will be
particularly emphasised when certain legal solutions differ from those applicable before
implementing the mentioned Directive.
The PoCC stipulates that the guarantee is provided by issuing a guarantee statement,
which specifies the obligations of the guarantor and the rights of the buyer (consumer)
when the goods do not possess the properties outlined in the statement.°”> Additionally,
the guarantee statement can also be included in an advertisement.’°”® The POCRA does
not allow any deviation from the guarantee conditions specified in the advertisement to
the detriment of the consumer, unless the guarantee statement made in the advertisement
before the conclusion of the contract has been corrected, adhering to the conditions and
form in which the advertisement was conducted, or in a comparable manner.'”” The
seller’s liability stemming from the guarantee covers only defects arising from causes
inherent to the goods, unless otherwise stipulated in the guarantee.078
The guarantee statement has to be formulated clearly and intelligibly, and if the type of
information permits it, in a commonly understandable graphic form. It is required that the

1074 PoCRA, Art. 43¢ (7).
1075 poCC, Sec. 577 (1).
1076 poCC, Sec. 577 (1).
1077 poCRA, Art. 43g (1).
1078 poCC, Sec. 578.
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guarantee statement be issued in Polish when the goods are placed on the market of the
Republic of Poland. However, this requirement does not apply to proper names,
trademarks, trade names, indication of the origin of goods, and commonly used scientific
and technical terminology.°”® Thus, this information does not have to be written in Polish.
The determination of the obligatory language of the guarantee statement is not contrary to
the maximum harmonisation character of Directive (EU) 2019/771, which leaves such
possibility to the Member States in Art. 17, Sec. 4.

Moreover, the PoCC specifies the mandatory content of the guarantee statement in line
with Art. 17, Sec. 2 of Directive (EU) 2019/771. Namely, it must contain the following
information:

- an explicit statement that, in the case of a lack of conformity, the buyer
(consumer) is entitled by law to legal remedies provided by and at the expense of
the seller, and that the guarantee does not affect these legal remedies;

- the name and address of the guarantor;

- adescription of the procedure that the entitled party has to follow to be able to
use the guarantee;

- the indication of the goods covered by the guarantee;

- the conditions of the guarantee. 8

Before the transposition of Directive (EU) 2019/771, the PoCC required that the guarantee
statement contain the essential information necessary for the exercise of the rights
stemming from the guarantee, in particular, the name and address of the guarantor or
his/her representative in the Republic of Poland, the duration and territorial scope of the
guarantee, the available rights, as well as a statement that the guarantee did not exclude,
limit, or suspend the buyer’s rights deriving from the seller’s legal liability for the
defect. 1081

The failure to comply with the requirements concerning the language of the guarantee and
its mandatory content does not affect the validity of the guarantee statement and does not

deprive the buyer (consumer) of the rights arising from it.1082

1079 poCC, Art. 577 1 (1).
1080 poCC, Art. 577 1 (2).
1081 poCC, Art. 577 1 (2).
1082 poCC, Sec. 577 1 (3).
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Moreover, the consumer is allowed to request the guarantor to issue a guarantee statement
printed on paper or recorded on a durable medium (guarantee document).%®® However,
the seller is obliged to provide the buyer (consumer) with a guarantee document with the
goods and verify the consistency of the indications on the goods with the information
contained in the guarantee document, as well as the condition of seals and other security
features placed on the goods.1%84

The Polish legislator specifically determined which remedies could be available to the
consumer based on the guarantee. Specifically, the guarantor’s obligation, in particular,
includes refunding the price paid, the elimination of the defect by repair or replacement,
as well as providing other services.!® The PoCC does not establish a mandatory
hierarchical order between these remedies. A particular legal solution applies to the
situation where the issued guarantee concerns the quality of the goods. In that instance,
there is a presumption that, in the case of doubt, the guarantor is obliged to eliminate the
physical defect of the goods or to deliver the goods devoid of defects when the lack of
conformity manifests within the period outlined in the guarantee statement.'% In that
regard, the repair and replacement constitute primary remedies. The POCRA states that a
durability guarantee cannot provide terms for repair or replacement less favourable to the
consumer than those specified in Art. 43d.1987

When exercising rights, the consumer is required to deliver the goods at the guarantor’s
expense to the place specified in the guarantee or to the place where the goods were
handed over when the guarantee was offered, unless the circumstances indicate that the
lack of conformity should be eliminated at the place where the goods were located at the
time the defect was discovered.%® Conversely, the guarantor is obliged to perform his/her
obligations within the timeframe specified in the guarantee statement. The PoCC also
provides a solution for situations where the guarantee statement does not determine any
period for the performance of the guarantor’s obligations. In that case, they should be
fulfilled immediately, but no later than 14 days from the date the goods were delivered by

1083 poCC, Sec. 577 2.
1084 poCC, Sec. 577 3.
1085 poCC, Sec. 577 (2).
1086 poCC, Sec. 577 (3).
1087 poCRA, Art. 43g (2).
1088 poCC, Sec. 580 (1).
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the buyer (consumer). In addition, the seller must return the goods at his/her expense to
the location specified in Art. 580 (1).1%° The guarantor bears the risk of accidental loss or
damage to the goods from the time they are handed over to the guarantor until they are
returned to the buyer (consumer).10%
The PoCC envisages that the duration of the guarantee period is two years commencing
from the date the goods were delivered to the buyer (consumer), unless another time period
is stipulated.® In the event of replacement of the goods or a significant repair, the
guarantee period restarts from the moment of delivery of the replaced goods or return of
the repaired goods. When the replacement concerns solely a portion of the goods, the
guarantee period runs again only for the replaced part.1%®2 In other situations, the guarantee
period is extended by the time the buyer could not use the goods because of the lack of
conformity.0%3
Finally, the buyer (consumer) is free to choose between the remedies stemming from the
guarantee and the seller’s liability for the defect. His choice to exercise the remedies
deriving from the guarantee does not affect the seller’s liability.’°®* However, when the
consumer invokes remedies from the guarantee, the period for asserting rights from the
seller’s liability is suspended on the day the consumer informed the seller of the defect. It
will resume from the day the guarantor refuses to fulfil his/her obligations from the
guarantee or upon the ineffective expiration of the timeframe allocated for performing
those obligations.1%%
8. ROMANIA

8.1. Legal Sources
The transposition of Directive 1999/44/EC into the Romanian national law occurred in
2003, primarily through the enactment of Law 449/2003 Regarding the Sale of Goods and

Associated Guarantees!®®® (hereinafter referred to as “Law 449/2003”). This act entered

1089 poCC, Sec. 580 (2).

10% poCC, Sec. 580 (3).

1091 poCC, Sec. 577 (4).

1092 poCC, Sec. 581 (1).

1098 poCC, Sec. 581 (2).

1094 PoCC, Sec. 579 (2).

10% poCC, Sec. 579 (3).

10% Lege nr. 449/2003 din 12 noiembrie 2003 privind vanzarea produselor si garantiile asociate acestora
[Law 449/2003 Regarding the Sale of Goods and Associated Guarantees], Monitorul Oficial [Official
Gazette], no. 347 of 6 May 2008.
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into force on 1 January 2007,%°7 when Romania became a Member State of the European
Union. Law 449/2003, until it was repealed in 2022, was partially amended by the Law
no. 363 of 21 December 2007 on Combating Unfair Practices of Traders in Their Relations
with Consumers and Harmonising Regulations with the European Legislature on
Consumer Protection,'9% the Emergency Ordinance no. 174 of 19 November 2008 on
Amending and Supplementing Certain Normative Acts Regarding Consumer
Protection,'%® as well as the Ordinance no. 9/2016 Amending and Supplementing Law
no. 449/2003 on the Sale of Goods and Associated Guarantees*'® and the Law no. 353 of
27 December 2018 on the Approval of the Government Ordinance no. 9/2016 Amending
and Supplementing Law no. 449/2003 of the Sale of Goods and Associated
Guarantees. 101

The Romanian legislature decided to transpose Directive 1999/44/EC outside of the
Romanian Civil Code!'%? (hereinafter referred to as “the RoCC”) because this legal act
was not yet completed and enacted in 2003, as well as due to the peculiarity of the
principle of conformity from the mentioned Directive compared to the previous Romanian
legal framework and the presence of the consumer protection provisions in multiple legal
acts.'1% However, the RoCC, as sedes materiae in the field of civil law, is also applicable

to contracts concluded with consumers when a special act does not regulate a specific

1097') aw 449/2003, Art. 27, Sec. 1.

10% T ege nr. 363 din 21 decembrie 2007 privind combaterea practicilor incorecte ale comerciantilor in relatia
cu consumatorii si armonizarea reglementarilor cu legislatia europeana privind protectia consumatorilor
[Law no. 363 of 21 December 2007 on Combating Unfair Practices of Traders in Their Relations with
Consumers and Harmonising Regulations with the European Legislature on Consumer Protection],
Monitorul Oficial [Official Gazette], no. 899 of 28 December 2007.

109 Ordonantd de urgenta nr. 174 din 19 noiembrie 2008 pentru modificarea si completarea unor acte
normative privind protectia consumatorilor [Emergency Ordinance no. 174 of 19 November 2008 on
Amending and Supplementing Certain Normative Acts Regarding Consumer Protection], Monitorul Oficial
[Official Gazette], no. 795 of 27 November 2008.

1100 Ordonanta nr. 9/2016 pentru modificarea si completarea Legii nr. 449/2003 privind vanzarea produselor
si garantiile asociate acestora [Ordinance no. 9/2016 Amending and Supplementing Law no. 449/2003 on
the Sale of Goods and Associated Guarantees], Monitorul Oficial [Official Gazette], no. 66 of 29 January
2016,

1101 Lege nr. 353 din 27 decembrie 2018 privind aprobarea Ordonantei Guvernului nr. 9/2016 pentru
modificarea si completarea Legii nr. 449/2003 privind vanzarea produselor si garantiile asociate acestora
[Law no. 353 of 27 December 2018 on the Approval of the Government Ordinance no. 9/2016 Amending
and Supplementing Law no. 449/2003 on the Sale of Goods and Associated Guarantees], Monitorul Oficial
[Official Gazette], no. 4 of 3 January 2019.

1102') ege nr. 287 din 17 iulie 2009 privind Codul civil [Law no. 287 of 17 July 2009 on the Civil Code],
Monitorul Oficial [Official Gazette], no. 511 of 24 July 2009.

1103 5zékely, 2020, p. 55.
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legal issue.'’®* In that regard, Art. 1672 of the RoCC regulating the seller’s main
obligations and the provisions on the eviction guarantee (Arts. 1695 — 1718) may be of
particular importance.

Directive (EU) 2019/771 is transposed within the Romanian law by the Emergency
Ordinance no. 140 of 28 December 2021 on Certain Aspects Relating to Contracts for the
Sale of Goods!'%® (hereinafter referred to as “Ordinance 140/2021”). The provisions of
Ordinance 140/2021 entered into force on 01 January 2022,%1% applicable to consumer
sales contracts concluded after that date.'” Finally, with the entry into force of this legal
act, Law 373/2003 was repealed.!'%® Certain amendments to the mentioned Ordinance
were brought by adopting Law 205/2023 Approving the Government Emergency
Ordinance no. 140/2021 on Certain Aspects Relating to Contracts for the Sale of Goods
(hereinafter referred to as “Law 205/2023”).11% In essence, the transposition of Directive
(EU) 2019/771 did not introduce any conceptual difference since the relevant provisions
are still located outside of the RoCC, whose application remains subsidiary.'1

8.2. Definitions

The most important definitions in the field of consumer sales law are contained in the
Ordinance 140/2021. First, the consumer is defined as any natural person who, in relation
to the consumer sales contract, acts for purposes which fall outside of his/her commercial,
industrial, craft, or professional activity.*'* This definition constitutes the transposition
of Art. 2 (2) of Directive (EU) 2019/771. Thus, the concept of consumer is limited to
natural persons, meaning that legal persons are excluded, acting outside of his/her business
purposes. Ordinance 140/2021 does not refer to a group of natural persons or an

1104 RoCC, Art. 1.177; Székely, 2020, p. 54.

1105 Ordonanti de urgentd nr. 140 din 28 decembrie 2021 privind anumite aspecte referitoare la contractele
de vanzare de bunuri [Emergency Ordinance no. 140 of 28 December 2021 on Certain Aspects Relating to
Contracts for the Sale of Goods], Monitorul Oficial [Official Gazette], no. 1245 of 30 December 2021.

1106 Ordinance 140/2021, Art. 20, Sec. 1; The only exception is Art. 18 which entered into force 10 days
after the publication of Ordinance 140/2021 in the Official Gazette of Romania.

1107 Ordinance 140/2021, Art. 20, Sec. 4.

1108 Ordinance 140/2021, Art. 20, Sec. 2.

109 [ egea nr. 205/2023 pentru aprobarea Ordonantei de urgentd a Guvernului nr. 140/2021 privind anumite
aspecte referitoare la contractele de vanzare de bunuri [Law 205/2023 Approving the Government
Emergency Ordinance no. 140 of 28 December 2021 on Certain Aspects Relating to Contracts for the Sale
of Goods], Monitorul Oficial [Official Gazette], no. 616 of 06 July 2023.

1110 RoCC, Art. 1.177.

111 Ordinance 140/2021, Art. 2, Sec. 4.

183



association of consumers, unlike Law 449/2003,''2 where such a reference served to
allow the association of consumers to collectively represent individual consumers.!t3 The
indication provided by the CJEU in the Faber case that the national court should, of its
own motion, determine whether the purchaser qualifies as a consumer is also applicable
within Romanian law.

The seller, as the other contractual party, is defined as any natural or legal person,
irrespective of whether it is subject to public or private law, who, in relation to the
consumer sales contract, acts, including through another person acting in the name or on
behalf of that natural or legal person, for purposes connected to his/her commercial,
industrial, craft, or professional activity.!'** This definition is in line with Art. 2 (3) of
Directive (EU) 2019/771.

The notion of goods, as the object of the consumer sales contract, covers any movable
tangible item, as well as water, gas, and electricity when they are put up for sale in a
limited volume or a fixed quantity, and goods with digital elements.}!® The Romanian
legislature does not exclude the application of the provisions governing the lack of
conformity when the object of the consumer sales contract is living animals or second-
hand goods sold at public auction. Ordinance 140/2021, transposing Art. 2 (1) of Directive
(EU) 2019/771, defines a sales contract as any contract under which the seller transfers or
undertakes to transfer to the consumer the ownership of goods, and the consumer pays or

undertakes to pay the price thereof.!!6

112 |_aw 449/2003, Art. 2 (a).

1113 székely, 2020, p. 59.

1114 Ordinance 140/2021, Art. 2, Sec. 18.
1115 Ordinance 140/2021, Art. 2, Sec. 1.
1116 Ordinance 140/2021, Art. 1, Sec. 5.
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Finally, Ordinance 140/2021 introduced the definitions of compatibility,*'!’ durability, 118
functionality,!*® interoperability,'?° digital content,'?! and digital service.!1??
8.3. The Notion of Lack of Conformity

Before the transposition of Directive (EU) 2019/771, Law 373/2003 specified a seller’s
general obligation to deliver to the consumer goods in conformity with the sales
contract.%® This provision constitutes the transposition of Art. 2, Sec. 1 of Directive
1999/44/EC. Although the European legislature in Recital 7 considered the principle of
conformity as “common to different national legal traditions”, it was not the case for the
Romanian legal tradition prior to the adoption of Law 373/2003.1'2* Essentially, the
greatest significance was given to the subjective requirements stipulated in a specific
consumer sales contract.1!?

Moreover, transposing Art. 2, Sec. 2 of Directive 1999/44/EC, the Romanian lawmaker

introduced a presumption that the goods conformed to the contract if they:

corresponded to the description made by the seller and possessed the same
qualities as the goods exhibited by the seller to the consumer as a sample or model;
- corresponded to any specific purpose required by the consumer, which was made
known to and accepted by the seller at the time of the conclusion of the contract;
- corresponded to the purpose for which goods of the same type are normally used;
- were of the same type, showed parameters of normal quality and performance that

the consumer could reasonably expect, taking into account the nature of the goods

17 Art. 2, Sec. 3 of Ordinance 140/2021: Compatibility is the ability of the goods to function with hardware
or software with which goods of the same type are normally used, without the need to convert the goods,
hardware or software.

118 Art, 2, Sec. 7 of Ordinance 140/2021: Durability is the ability of the goods to maintain their required
functions and performance during normal use.

119 Art, 2, Sec. 10 of Ordinance 140/2021: Functionality is the ability of the goods to perform their functions
given their purpose.

1120 Art. 2, Sec. 13 of Ordinance 140/2021: Interoperability is the ability of the goods to function with
hardware or software different from those with which goods of the same type are normally used.

121 Art. 2, Sec. 6 of Ordinance 140/2021: Digital content is data produced and provided in digital form.
1122 Art, 2, Sec. 16 of Ordinance 140/2021: Digital service is a) a service which allows the consumer to
create, process, store or access data in digital form or b) a service which allows the exchange of data in
digital form uploaded or created by the consumer or other users of the service or any other interaction with
such data.

1123 aw 373/2003, Art. 5, Sec. 1.

1124 5zékely, 2020, p. 55.

1125 Howells et al., 2018, p. 179.
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and public statements regarding their specific features made by the seller, producer
or his/her representative, particularly in advertising or on labelling.1!%

This presumption was rebuttable, meaning that it was possible to demonstrate that the
delivered goods were non-conforming to the sales contract, even when they met the
specified conditions in a given instance.'*?” As stated by Recital 8 of Directive
1999/44/EC, although the elements of this presumption of conformity were applied
cumulatively, “if the circumstances of the case render any particular element manifestly
inappropriate, the remaining elements of the presumption nevertheless still apply”.
Law 273/2003 also included the so-called “IKEA clause”, equalising any defect deriving
from the improper installation of the goods to a lack of conformity for which the seller
was liable, provided that the installation formed part of the consumer sales contract and
was performed by the seller or under his/her responsibility.!?® The circumstance that the
obligation to install the goods was included in the specific sales contract was an
indispensable condition for instituting the seller’s liability for the defective performance.
Furthermore, the seller was also liable when the goods were intended to be installed and
were installed by the consumer, but the improper installation stemmed from flaws in the
installation instructions.*?° Since Law 273/2003 did not specify which subjects provided
these flawed installation instructions to the consumer, it could be inferred that the seller
would have been liable also when it was done by the producer or another person on his/her
behalf.113° These provisions represented the transposition of Art. 5 of Directive
1999/44/EC.
Transposing Art. 2, Sec. 4 of the same Directive, the Romanian legislature allowed the
seller to be exonerated from liability for public statements from Art. 5, Sec. 2 (d) if he/she
demonstrated that:

- he/she did not know and could not reasonably have known about the public

statement in question;

1126 | aw 373/2003, Art. 5, Sec. 2.

1127 Howells et al., 2018, p. 180; Twigg-Flesner, 2008, p. 91.
1128 | aw 373/2003, Art. 8, Sec. 1.

1129 |_aw 373/2003, Art. 8, Sec. 2.

1130 5zékely, 2020, p. 62.
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- the public statement was rectified at the moment of the conclusion of the sales
contract;

- the consumer’s decision to purchase the goods could not have been influenced by
the public statement in question.!3!

The burden of proof was explicitly placed on the seller. The seller could be released from
liability if he/she demonstrated at least one of the mentioned circumstances. Concerning
the concept of lack of conformity, the Romanian legislature faithfully followed the
provisions of Directive 1999/44/EC, without trying to introduce any country-specific legal
solution.

The transposition of Directive (EU) 2019/771 introduced important novelties, favouring
the consumer. It is required that the delivered goods simultaneously meet both the
subjective and objective requirements of conformity.*32 While the specific determination
of subjective requirements depends on the particular consumer sales contract,** the
objective requirements derive from the consumer’s reasonable expectations.!3
Concerning the subjective requirements, the Romanian legislature, transposing Art. 6 of
Directive (EU) 2019/771, demands that the goods must particularly:

- comply with the description, type, quantity, and quality, and possess the
functionality, compatibility, interoperability, and other features foreseen in the
sales contract;

- be suitable for the specific purpose for which the consumer requires them, which
the consumer has made known to the seller at the moment of the conclusion of the
sales contract at the latest, and which the seller accepted;

- be delivered with all accessories and instructions, comprising installation
instructions, foreseen in the sales contracts;

- be provided with updates in accordance with the provisions of the sales

contracts.13°

1181 aw 373/2003, Art. 7.

1132 Ordinance 140/2021, Art. 4.

1133 Twigg-Flesner, 2020, p. 56; Goicovici, 2023, p. 552.
1134 Afferni, 2022, p. 262.

1135 Ordinance 140/2021, Art. 5.
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Together with the subjective requirements of conformity, Ordinance 140/2021,
transposing Art. 7, Sec. 1 of Directive (EU) 2019/771, stipulates that the delivered goods

must meet the objective requirements, or more precisely, they must:

be suitable for the purposes for which the goods of the same type would normally
be used, considering, where appropriate, the legal provisions in force, technical
standards, or, in the absence of such technical standards, codes of conduct
applicable in the field and specific to the sector;

where appropriate, be of the same quality and correspond to the description of a
sample or model that the seller has made available to the consumer before the
conclusion of the contract;

where appropriate, be delivered with accessories, including packaging, installation
instructions, and other instructions that the consumer can reasonably expect to
receive;

respect the quantity and have the quality and other features, including durability,
functionality, compatibility, and safety, which are normal for goods of the same
type and which the consumer can reasonably expect, considering the nature of the
goods, as well as any public statement made by or on behalf of the seller or by
other persons in the previous stages of the chain of transaction, including the

manufacturer, in particular in advertising or on label 1%

Even prior to the transposition of Directive (EU) 2019/771, the seller could already be

exempt from the public statements mentioned in Art. 6, Sec. 1 (4) if he/she demonstrated

that:

he/she did not know or could not have reasonably known about the public
statement in question;

by the time of the conclusion of the contract, the public statement was corrected
in the same or similar way as it was made or;

the consumer’s decision to purchase the goods could not have been influenced by

the public statement in question.***

1136 Ordinance 140/2021, Art. 6, Sec. 1.
1187 Ordinance 140/2021, Art. 6, Sec. 2.
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This provision constitutes the transposition of Art. 6, Sec. 2 of Directive (EU) 2019/771.
The burden of proof is explicitly placed on the seller, who may be released from liability
if at least one of the mentioned circumstances is demonstrated.
Finally, Ordinance 140/2021 also contains the so-called “IKEA clause”, transposing Art.
8 of Directive (EU) 2019/771. Namely, the seller is liable for any lack of conformity
caused by the incorrect installation of the goods if the installation forms part of the
consumer sales contract and is performed by the seller or under his/her responsibility. In
addition, the seller’s liability also persists when the installation was performed, as
intended, by the consumer, and the incorrect installation derived from the deficiencies in
the installation instructions provided by the seller, or in the event of goods with digital
elements, by the seller or the supplier of the digital content and digital service.'%

8.4. The Seller’s Liability and Exemptions
Prior to the transposition of Directive (EU) 2019/771, the seller was liable for any defect
existing at the time of delivery of the goods.!**® The delivery was interpreted as a moment
when the goods entered the consumer's possession.'4% At the same moment, the risk of
loss or damage to the goods passed to the consumer.**! The Romanian legislature did not
specify any interdependence between the seller’s liability and his/her potential awareness
of the lack of conformity.
However, the seller was exempt from liability when the consumer, at the moment of
formation of the sales contract, was aware or could not reasonably have been unaware of
the lack of conformity.1%? This exemption presupposed that the consumer’s awareness of
the defect exerted an influence on his/her decision to conclude the contract or that the

seller took this circumstance into account.**® In addition, this legal solution may serve as

1138 Ordinance 140/2021, Art. 7.

1139] aw 449/2003, Art. 9.

1140 aw 449/2003, Art. 22, Sec. 6.

1141 The issue of the transfer of risk is governed by Art. 20 of the Emergency Ordinance No. 34 of June 4,
2014 on Consumer Rights in Contracts Concluded with Professionals, as Well as for the Amendment and
Completion of Certain Normative Acts [Ordonanta de urgentd nr. 34 din 4 iunie 2014 privind drepturile
consumatorilor in cadrul contractelor incheiate cu profesionistii, precum si pentru modificarea si
completarea unor acte normative], Monitorul Oficial [Official Gazette], no. 427 of 11 June 2014.

1142 aw 449/2003, Art. 6.

1143 Afferni, 2022, p. 203.
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an incentive to sellers to disclose any defect to consumers, as it is regarded as ,,an
encouragement to provide information®.1144
In addition, the seller was exonerated from liability when the defect originated from
materials provided by the consumer.!**® This scenario regarded contracts “for the delivery
of goods that are to be manufactured” ¢ Both exculpatory grounds constituted the
transposition of Art. 2, Sec. 3 of Directive 1999/44/EC. Also in this field, the Romanian
legislature faithfully followed the provisions of the mentioned Directive, without
introducing any peculiar legal solutions.
By the transposition of Directive (EU) 2019/771, the seller remains liable for the lack of
conformity existing at the moment of delivery of the goods.!**” The potential seller’s
knowledge of the defect is still considered immaterial.
Ordinance 140/2021, transposing Art. 7, Sec. 5 of Directive (EU) 2019/771, allows the
seller to be exonerated from liability for the objective requirements of conformity if, at
the moment of concluding the contract, the consumer was explicitly informed that a
certain feature of the goods did not correspond to objective requirements, and the
consumer expressly and separately accepted when concluding the sales contract.*'*8 This
legal solution is more beneficial to the consumer’s position, given that the consumer’s
mere knowledge about the defect is not sufficient for the seller to be released from
liability. Instead, the consumer’s awareness of the deviation from the objective
requirements must stem from the seller’s notification and must be explicitly accepted by
the consumer, excluding a tacit consent.114°

8.5. The Manifestation of the Lack of Conformity and the Burden of Proof
Before the transposition of Directive (EU) 2019/771, for the seller to be liable, the lack of
conformity, in addition to its existence at the moment of delivery, had to emerge within
two years of the delivery of goods.***° This rule was in accordance with Art. 5, Sec. 1 of

Directive 1999/44/EC. However, the consumer could use remedies of repair and

114 Twigg-Flesner, 2005, pp. 141-142.
1145 |_aw 449/2003, Art. 6.

1146 SrCPA, Art. 4, Sec. 3.

1147 Ordinance 140/2021, Art. 9, Sec. 1.
1148 Ordinance 140/2021, Art. 6, Sec. 5.
1149 Goikovici, 2023, p. 556.

1150 | aw 449/2003, Art. 16.
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replacement towards the seller even after the expiry of this two-year-long deadline for the
goods, which could not be used for the purpose for which they were made due to hidden
defects appearing within the average duration of use.'*>! Moreover, in the event of goods
with an average duration of use shorter than two years, the seller’s liability corresponded
to that period.!’> The average duration of use was defined as “the time interval,
established in technical normative documents or declared by the manufacturer or agreed
between the parties, within which durable products must maintain their functional
characteristics, if the conditions of transportation, handling, storage and operation have
been respected”. 113

Using the opportunity given by Art. 7, Sec. 1 of the same Directive, the consumer and the
seller were allowed to agree on reducing this liability period in the event of second-hand
goods. However, this reduced liability period could not be shorter than one year from the
moment of delivery of the goods.*** This reduction was subject to the parties’ agreement.
Moreover, the Romanian legislature introduced a presumption of non-conformity,
stipulating that it was presumed, until proven otherwise, that the lack of conformity
existed at the time of delivery if it manifested within 6 months from that moment, unless
it was incompatible with the nature of the goods or the nature of the lack of conformity.11®
This presumption was rebuttable (praesumptio iuris tantum), and the burden of proof that
the goods were compliant with the contract at the moment of delivery was placed on the
seller, as an exception from the general rule attributing it to the consumer. In this regard,
the indications provided by the CJEU in the Faber case that the consumer was obliged to
demonstrate that there was a defect and that it emerged within six months of delivery of
the goods, as well as the national court’s duty to apply this presumption ex officio, were
also applicable in Romanian law.

The transposition of Directive (EU) 2019/771 did not introduce numerous novelties in this
field. The seller remains liable for the lack of conformity appearing within two years from
the moment of delivery of the goods,'**® with the possibility of reducing this liability

1151 | aw 449/2003, Art. 16 1.

1152 | aw 449/2003, Art. 16 2.

13 |_aw 449/2003, Art. 2 (h).

1154 | aw 449/2003. Art. 22, Sec. 2.

1155 | aw 449/2003, Art. 18.

1156 Ordinance 140/2021, Art. 9, Sec. 1.
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period when second-hand goods constitute the object of the consumer sales contract, but
not shorter than one year from the moment of delivery.'*®" Moreover, the appearance of
the hidden defects within the average duration of use!'®8, which hinder the intended use
of the goods, continues to render available the remedies of repair and replacement after
the expiration of the two years.11°
The consumer’s position has been improved because of the extension of the duration of
the presumption of non-conformity from six months to one year. Namely, it is presumed
that the defect existed at the time of delivery of the goods if it is discovered within one
year from that moment, unless proven otherwise or unless it is incompatible with the
nature of the goods or the nature of the lack of conformity.1%° The mentioned guidelines
given by the CJEU in the Faber case are still applicable.

8.6. Goods with Digital Elements
Ordinance 140/2021 defines goods with digital elements as any movable tangible object
incorporating digital content or digital service, or is interconnected with that digital
content or digital service in such a way that without them the goods could not perform
their functions.'®* Thus, the presence of digital content or digital services is indispensable
for the proper functioning of the goods. This definition is in line with Art. 2, Sec. 5 (b) of
Directive (EU) 2019/771.
In addition, the provisions of Ordinance 140/2021 apply to incorporated or interconnected
digital content or digital services that are supplied with the goods constituting the object
of the consumer sales contract, irrespective of whether the digital content or digital service
is supplied by the seller or a third party.}1%? It is presumed that the incorporated or
interconnected digital content or digital service is included in the consumer sales
contract.*'®® These rules represent the transposition of Art. 3, Sec. 3 of Directive (EU)
2019/771.

1157 Ordinance 140/2021, Art. 9, Sec. 5.

1158 For the definition of the average duration of use Ordinance 140/2021 in Art. 2 (8) refers to the
Government Ordinance 21/1992, which in Art. 2 (20) contains the identical definition as in Law 449/2003.
1159 Ordinance 140/2021, Art. 11, Sec. 8.

1160 Ordinance 140/2021, Art. 18.

1161 Ordinance 140/2021, Art. 2, Sec. 2.

1162 Ordinance 140/2021, Art. 3, Sec. 4.

1163 Ordinance 140/2021, Art. 3, Sec. 5.
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The Romanian legislature introduced specific rules applying to the continuous supply of
digital content or digital services for a certain period. Specifically, when the average
duration of use of goods is up to five years, the seller is liable for any defect emerging
within two years from the moment of delivery of the goods with digital elements. The
period of seller’s liability extends to five years if the average duration of use of goods is
longer than five years.!1%* However, if the consumer sales contract envisages a continuous
supply period longer than five years, the seller becomes liable for any lack of conformity
manifesting during that supply period.!6°

Substantially, the duration of the seller’s liability in the case of the continuous supply of
digital content or digital service represents a significant exception from the general two-
year liability period, in favour of the consumer.!'®® The Romanian legislature, by
rendering the exact duration of the seller’s liability dependent on the average duration of
use of goods, took advantage of the opportunity provided in Art. 10, Sec. 3 of Directive
(EU) 2019/771 to establish longer time limits. The possibility of reducing the seller’s
liability period when second-hand goods constitute the object of the consumer sales
contract is also available in the event of a continuous supply of digital content or digital
service, with the same restriction that such reduced liability period cannot be shorter than
one year.11¢7

Another specific legal solution related to the continuous supply of digital content or digital
service for a certain period regards the presumption of the existence of the defect.
Specifically, the seller is obliged to demonstrate that digital content or digital service was
in conformity during the above-mentioned time limits from Art. 9, Sec. 3 and 4 if the lack
of conformity emerges during that period.*'®8 This rule represents the transposition of Art.
11, Sec. 3 of Directive (EU) 2019/771. This legal solution is more advantageous to the
consumer compared to single supply and ordinary goods since the burden of proof is

expressly placed on the seller during the entire period of his/her liability.

1164 Ordinance 140/2021, Art. 9, Sec. 3.

1165 Ordinance 140/2021, Art. 9, Sec. 4.

1166 \/anherpe, 2020, p. 262; De Franceschi, 2019, p. 115.
1167 Ordinance 140/2021, Art. 9, Sec. 5.

1188 Ordinance 140/2021, Art. 10, Sec. 3.
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Goods with digital elements as the object of the consumer sales contract presuppose
certain additional obligations of the seller. Namely, the seller is obliged to ensure that the
consumer is notified of and provided with updates, including security updates, necessary
for the goods to retain their conformity during a period whose duration depends on the
type of supply of digital content or digital service.''®® This comprises solely “corrective”
updates,**’ while providing upgraded versions of goods with digital elements can be
specifically foreseen in the contract.

If the contract provides for a single supply of digital content or digital service, the duration
of the seller’s obligation is connected to the consumer’s reasonable expectations, having
regard to the type and purpose of the goods with digital elements and considering the
circumstances and the nature of the contract.!”* Concerning continuous supply, the
seller’s obligation follows the time limits determined in Art. 9, Sec. 3 and 4.12 These
rules are in concordance with Art. 7, Sec. 3 of Directive (EU) 2019/771.

The seller’s obligation is limited to notifying the consumer of and providing him/her with
updates, without being required to install them. Ordinance 140/2021, transposing Art. 7,
Sec. 4 of Directive (EU) 2019/771, stipulates that when the consumer fails to install the
provided updates within a reasonable period, the seller will not be liable for any defect
caused by failure to provide relevant updates if two conditions are simultaneously met.
First, the seller should have notified the consumer of the availability of the update and the
consequences of the consumer’s failure to install it. In addition, the failure of the consumer
to install the update or the incorrect installation of the update by the consumer was not
caused by deficiencies in the installation instructions provided to the consumer.!”
However, the Romanian legislature does not give any indication concerning the clarity of
the seller’s notification on the consequences of the consumer’s failure to install the update.

8.7. Consumer Remedies

Prior to the transposition of Directive (EU) 2019/771, Law 449/2003 faithfully followed
the hierarchical order established by Directive 1999/44/EC, differentiating between repair

1169 Ordinance 140/2021, Art. 6, Sec. 3.
1170 Compte, 2023, p. 27.

17 Ordinance 140/2021, Art. 6, Sec. 3 ().
1172 Ordinance 140/2021, Art. 6, Sec. 3 (b).
1173 Ordinance 140/2021, Art. 6, Sec. 4.
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and replacement as primary remedies, and the appropriate price reduction and termination
of the contract as secondary, without explicitly mentioning compensation for damage.'"*
Therefore, after the defect became evident, the consumer was primarily entitled to demand
from the seller repair or replacement of the goods, except when this remedy was
impossible or disproportionate.'!”™ Both remedies were to be performed free of charge,
meaning that all the costs needed to rectify the defect, including postage, dispatch,
handling, diagnostic, expert assessment, dismantling, assembly, labour, used materials,

and packaging costs,!’®

were to be borne by the seller. The mentioned expenses were
included by way of example and did not represent a numerus clausus.
The Romanian legislature, transposing Art. 3, Sec. 3 of Directive 1999/44/EC, clarified
that a remedy was to be considered disproportionate if it imposed on the seller expenses
deemed unreasonable compared to another remedy, considering:

- the value the goods would have had if there had been no defect;

- the importance of the defect;

- whether another remedy could have been performed without causing significant

inconvenience to the consumer.**””

On the other hand, a remedy was to be considered impossible if the seller could not provide
identical goods for replacement or spare parts for repair, including because of the lack of
related equipment or technology.'’
Moreover, repair and replacement as primary claims were to be performed within a period
established in writing by a mutual agreement between the contractual parties, taking into
consideration the nature of the goods and the purpose for which the consumer acquired
the goods. However, Law 449/2003 posed a restriction on the freedom of will of the seller
and the consumer by stating that the mutually established period could not exceed 15
calendar days commencing from the date when the consumer notified the seller of the lack
of conformity or handed over the goods to the seller or the person designated by the seller

based on a handover-takeover document.17

1174 Székely, 2020, pp. 63.,68.; Law 449/2003, Art. 10.
175 |_aw 449/2003, Art. 11, Sec. 1.

1176 |_aw 449/2003, Art. 12.

77 |aw 449/2003, Art. 11, Sec. 2.

1178 | aw 449/2003, Art. 11, Sec. 3.

1179 | aw 449/2003, Art. 11, Sec. 4.
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The Romanian legislature, further, specified that repair was to be performed by using only
new parts.!8 In addition, when the lack of conformity was rectified by replacement, the
liability of the seller for the replaced goods corresponded to that for the initially sold
goods. 1181
The appropriate price reduction and termination of the contract as secondary remedies
became available to the consumer in the following situations:

- when he/she did not benefit from either repair or replacement of the goods;

- when the seller did not fulfil the repair or replacement within a reasonable period;

- when the seller did not perform the repair or replacement according to Art. 11,

Sec. 4, without causing significant inconvenience to the consumer.82

The Romanian legal theory interpreted these situations as examples when appropriate
price reduction and termination of the contract could be invoked by the consumer, stating
that they did not constitute an exhaustive list.*8 Furthermore, these situations did not
completely adhere to Art. 3, Sec. 5 of Directive 1999/44/EC since the circumstance that
the consumer “did not benefit from either repair or replacement” could be interpreted as
these remedies were no longer in the consumer’s interest. 18
The lesser relevance of the lack of conformity hindered the consumer from requesting the
termination of the contract.**% This rule represented the transposition of Art. 3, Sec. 6 of
Directive 1999/44/EC. In that case, the appropriate price reduction was the only secondary
remedy at the consumer’s disposal.
Finally, using the opportunity given in Art. 5, Sec. 2 of Directive 1999/44/EC, the
Romanian legislature obliged the consumer to notify the seller of the lack of conformity
within two months of its detection.!'® The consumer’s omission to inform the seller
within the specified period caused forfeiture of rights deriving from the legal
guarantee.!8” Although Law 449/2003 did not provide any clarification on the content of

this notification, the indication given by the CJEU in the Faber case that “the notification

1180 |_aw 449/2003, Art. 11, Sec. 5.
1181 | aw 449/2003, Art. 11, Sec. 6.
1182 | aw 449/2003, Art. 13.

1183 5zekély, 2020, p. 63.

1184 5zekély, 2020, p. 63.

1185 |_aw 449/2003, Art. 14.

1186 | aw 449/2003, Art. 17.

1187 5zekély, 2020, p. 66.
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to be given relates only to the existence of that lack of conformity and that it is not subject
to rules of evidence which would make it impossible or excessively difficult for the
consumer to exercise his rights” was applicable also in Romanian law.

With the transposition of Directive (EU) 2019/771, the general hierarchical order between
the remedies remained the same, with the repair and replacement as the primary remedies
and the appropriate price reduction and termination of the contract as the secondary
remedies. Therefore, the consumer is still primarily entitled to request repair or
replacement when a defect becomes evident. However, the consumer’s obligation to
inform the seller of the defect within two months of its discovery has been abolished. In
addition, the consumer is entitled to suspend the payment of an outstanding portion of the
price or part thereof until the fulfilment of the seller’s obligations.'%

Nevertheless, the consumer’s freedom of choice is restricted when the performance of the
chosen remedy would be impossible or would impose excessive costs to the seller
compared with the alternative remedy, considering all the pertinent circumstances.'® The
Ordinance 140/2021 specifically mentions the value the goods would have had if they
were without defect, the gravity of the lack of conformity, and whether the alternative
remedy could be performed without causing significant inconvenience to the consumer,
as circumstances to be taken into account.!'*° This legal solution is in line with Art. 13,
Sec. 2 of Directive (EU) 2019/771.

At the same time, the seller is allowed to refuse to rectify the defect when repair or
replacement is impossible or would impose excessive costs, considering all the pertinent
circumstances, including those outlined in Art. 11, Sec. 2.11%! This rule represents the
transposition of Art. 13, Sec. 3 of Directive (EU) 2019/771.

Both repair and replacement are to be performed free of charge,'*®?> meaning that all the
costs necessary for the rectification of the defect, in particular postage, transport, labour
expenses and costs of materials, are borne by the seller,!1%3 and within a reasonable time.
The notion of reasonable time is further clarified by stating that it cannot exceed 15

118 Ordinance 140/2021, Art. 11, Sec.
1189 Ordinance 140/2021, Art. 11, Sec.
119 QOrdinance 140/2021, Art. 11, Sec.
1191 Ordinance 140/2021, Art. 11, Sec.
1192 Ordinance 140/2021, Art. 12, Sec.
1193 Ordinance 140/2021, Art. 2, Sec. 9.
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calendar days from the moment the consumer notified the seller of the defect and allowing
the contractual parties to mutually agree upon it in writing, considering the nature and
complexity of the goods, the nature and severity of the lack of conformity, and the effort
required to perform repair or replacement.!' In addition, the repair and replacement are
to be performed without causing any significant inconvenience to the consumer, taking
into consideration the nature of the goods and the purpose for which the consumer requires
them.1195

Interestingly, Ordinance 140/2021 used the opportunity provided by Art. 3, Sec. 7 of
Directive (EU) 2019/771, allowing the consumer to achieve an immediate replacement of
the goods when the lack of conformity is discovered shortly after the delivery of the goods,
without exceeding 30 days.*'%® This rule was introduced by Law 205/2023, amending and
clarifying the previously valid provision that the consumer could opt for “a specific
corrective measure”, which was interpreted in the Romanian legal literature as abolishing
the hierarchy between the claims.1%’

The fulfilment of repair and replacement presupposes the consumer’s obligation to make
the goods available to the consumer.*'®® On the other hand, the seller is obliged to take
over the replaced goods at his/her own expense.''* These obligations are in concordance
with Art. 14, Sec. 2 of Directive (EU) 2019/771.

Moreover, Ordinance 140/2021 introduced a specific provision applying to a situation
when repair and replacement concern goods installed in accordance with their nature and
purpose before the discovery of the defect. In these cases, the seller is obliged to remove
the defective goods and install the replacement or repair goods, or to bear the costs
associated with the removal and installation.*?® This legal solution, transposing Art. 14,
Sec. 3 of Directive (EU) 2019/771, follows the ruling of the CJEU in joined cases C-65/09
and C-87/09.121

1194 Ordinance 140/2021, Art. 12, Sec. 1 (b).
1195 Ordinance 140/2021, Art. 12, Sec. 1 (c).
119 Qrdinance 140/2021, Art. 11, Sec. 7.
1197 Goicovici, 2023, p. 564.

1198 QOrdinance 140/2021, Art. 12, Sec.
1199 Ordinance 140/2021, Art. 12, Sec.
1200 Ordinance 140/2021, Art. 12, Sec.
1201 Marin Lépez, 2019, p. 15; Mufioz Rodrigo, 2022, p. 1300.
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As another example of the influence of the case law of the CJEU, the Romanian legislator,
transposing Art. 14, Sec. 4 of Directive (EU) 2019/771, stipulates that the consumer is not
obliged to pay for the normal use of the replaced goods in the period preceding their
replacement. 202

The successful realisation of the repair brings the extension of the time limit of the seller’s
liability by the period the goods were out of operation, starting from the moment the seller
was notified of the defect until the delivery of the goods in a state of normal use to the
consumer.'?% In the case of replacement, the time limit of the seller’s liability restarts
from the date of replacement for replacing goods.2%

The appropriate price reduction and the termination of the contract, as the secondary
remedies, are available to the consumer in the following situations, representing the
transposition of Art. 13, Sec. 4 of Directive (EU) 2019/771:

- when the seller has not completed the repair or replacement, or has not performed
it according to Art. 12, Sec. (2) and (4), or the seller has refused to rectify the
defect according to Art. 11, Sec. 3;

- when a lack of conformity persists, despite the seller’s effort to eliminate it;

- when the nature of the defect is so severe that it justifies the appropriate price
reduction or the right to immediately terminate the contract;

- when the seller has stated, or it is evident from the circumstances of the case, that
he/she will not eliminate the defect within a reasonable time or without causing
significant inconvenience to the consumer.2%°

The appropriate price reduction needs to be proportional to the decrease in the value of
the goods the consumer received compared to the value the goods would have if they were
devoid of defect.'2%

Ordinance 140/2021 specifies, transposing Art. 16, Sec. 1 of Directive (EU) 2019/771,
that the consumer exercises the right to terminate the contract by a statement directed to

the seller in which the consumer’s decision to use this right is expressed.*?%” Thus, this

1202 Ordinance 140/2021, Art. 12, Sec. 5.
1203 Ordinance 140/2021, Art. 12, Sec. 6.
1204 Ordinance 140/2021, Art. 12, Sec. 7.
1205 Ordinance 140/2021, Art. 11, Sec. 4.
1206 Ordinance 140/2021, Art. 13.

1207 Ordinance 140/2021, Art. 14, Sec. 1.

199



unilateral statement is sufficient for terminating the contract.'2®® Moreover, the Romanian
legislator allows the consumer to terminate the contract regarding the conforming goods
as well when the defect affects only a portion of the delivered goods. It is admissible when
the consumer cannot be reasonably expected to keep only the conforming goods.*2%°
The termination of the contract presupposes certain obligations for both contractual
parties. The consumer is obliged to return the goods to the seller at the seller’s expense. 21
On the other hand, the seller has to reimburse the consumer for the price paid upon receipt
of the goods or proof provided by the consumer that the goods have been returned, using
the same payment method as that used by the consumer for the initial transaction, unless
the consumer agreed to a different payment method and provided that the consumer is not
liable for any commission following the reimbursement.!?!!
However, the consumer is not allowed to terminate the contract if the lack of conformity
is only minor, while the burden of proof concerning the minor relevance of the defect is
explicitly placed on the seller.'?¥2 In this scenario, the appropriate price reduction is the
only secondary remedy available to the consumer. The guidelines provided by the CJEU
in the Duarte case, allowing the national court to grant the price reduction ex officio when
the consumer cannot terminate the contract because of the minor relevance of the defect,
and the national law impedes or excessively complicates the realization of a price
reduction are relevant also in Romanian law.1?1

8.8. Consumer Guarantees
Before the transposition of Directive (EU) 2019/771, the commercial guarantee was
defined as any commitment undertaken by the seller towards the consumer, without
requiring additional costs, to reimburse the price paid, repair, or replace the purchased
goods, if they do not meet the conditions contained in the guarantee statement or
associated advertising.'?'* Thus, Law 449/2003 identified a seller as a potential guarantor,

stressing that it had to be provided free of charge. Repair, replacement and refund of the

1208 Sartoris, 2020, p. 708.

1209 Ordinance 140/2021, Art. 14, Sec, 2.

1210 Ordinance 140/2021, Art. 14, Sec. 3 (a).

1211 Ordinance 140/2021, Art. 14, Sec. 3 (a), (b).
1212 Ordinance 140/2021, Art. 11, Sec. 5.

1213 Jansen, 2014, p. 990.

1214 _aw 449/2003, Art. 2 (e).
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price paid were explicitly mentioned as available remedies, without establishing any
mandatory hierarchical order between them. The absence of the explicit mention of the
producer and handling of consumer goods in any other way differentiated the definition
from Art. 1, Sec. 2 (e) of Directive 1999/44/EC from Law 449/2003.

The conditions of the guarantee were to be determined in the guarantee statement or
associated advertising,?'> while the Romanian legislator did not provide a solution for a
potential discrepancy between them. However, the guarantee certificate had to mention
the rights at the consumer’s disposal deriving from the legal guarantee, as well as a clear
statement that they were not affected by the commercial guarantee.'?! In that manner, the
supplementary character of the commercial guarantee was emphasised. Furthermore, the
guarantee certificate had to contain information, written in simple and easily intelligible
language, about the goods, warranty period, the average duration of use, the available
remedies such as maintenance, repair, or replacement, and the conditions for their use,
including the name and address of the seller and the specialised service unit.1?!’
Transposing Art. 6, Sec. 3 of Directive 1999/44/EC, Law 449/2003 stipulated that, at the
consumer’s request, the guarantee certificate had to be provided in writing or on any other
durable medium, available and accessible to the consumer.'?!® However, the circumstance
that the guarantee certificate did not comply with Art. 21 (1) and Art. 20 did not affect the
validity of the provided commercial guarantee.!'°

The transposition of Directive (EU) 2019/771 introduced important innovations. The
commercial guarantee is defined as any commitment undertaken by the guarantor to the
consumer, provided in the guarantee certificate or the associated advertising available at
the moment of or before the conclusion of the contract and supplementary to the legal
guarantee, to reimburse the price, repair, replace, or maintain the goods in any other way,
if they do not comply with the specifications or any other requirement not connected to
conformity.*??° This definition is in line with Art. 2 (12) of Directive (EU) 2019/771.

1215 | aw 449/2003, Art. 19.

1216 | aw 449/2003, Art. 20, Sec. 1.

1217 |_aw 449/2003, Art. 20, Sec. (2) and (3).
1218 |_aw 449/2003, Art. 21, Sec. (1).

1219 |_aw 449/2003, Art. 21, Sec. (2).

1220 Ordinance 140/2021, Art. 2, Sec. 12.
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The conditions of the guarantee continue to be specified in the guarantee certificate and
the associated advertising.1??! As a novelty, a potential situation of discrepancy when the
conditions set out in the guarantee certificate are less favourable to the consumer than
those in the associated advertisement is resolved in favour of the latter, unless the
associated advertising was corrected before the conclusion of the contract in the same or
a comparable way to which it was given.'??2 This legal solution constitutes the
transposition of Art. 17, Sec. 1 (2) of Directive (EU) 2019/771.

The guarantee certificate has to be delivered to the consumer on a durable medium, at the
moment of delivery of the goods at the latest.!??® The durable medium is defined as “any
instrument enabling the consumer or the seller to store information addressed to him/her
personally, in a manner accessible for later reference, for a period appropriate to the
purpose of the information and which allows the unchanged reproduction of the stored
information”.??4

Moreover, the guarantee certificate, which has to be written in plain and intelligible
language, has to contain the following information:

- aclear statement indicating that the consumer is still entitled to remedies, free of
charge, stemming from the legal guarantee and that they are not affected by the
commercial guarantee;

- the name and address of the guarantor;

- the procedure the consumer needs to follow to make use of the commercial
guarantee;

- the indication of the goods covered by the commercial guarantee;

- the conditions of the commercial guarantee.??

The failure to comply with the requirements outlined in Art. 15, Sec. (5)-(7) does not
affect the binding character of the commercial guarantee for the guarantor.'??® Using the
opportunity provided in Art. 17, Sec. 4, Ordinance 140/2021 specified that the guarantee

1221 Ordinance 140/2021, Art. 15, Sec. 1.
1222 Qrdinance 140/2021, Art. 15, Sec. 4.
1228 Qrdinance 140/2021, Art. 15, Sec. 5.
1224 Ordinance 140/2021, Art. 2, Sec. 17.
1225 Ordinance 140/2021, Art. 15, Sec. (6) and (7).
1226 Ordinance 140/2021, Art. 15, Sec. 8.
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certificate must be written in Romanian, without excluding its presentation in other
languages.t??’
Transposing Art. 17, Sec. 1 (1) of Directive (EU) 2019/771, the Romanian legislator
allowed the producer to offer a commercial guarantee of durability for certain goods for a
specific period of time. In that case, the producer becomes liable to the consumer for the
repair and replacement pursuant to Art. 12 during the entire period of this type of
guarantee.'??® The producer can offer the consumer even more beneficial conditions in the
commercial guarantee of a durability certificate.'??®
9. SERBIA

9.1. Legal Sources
The Constitution of the Republic of Serbia accentuates the significance of consumer
protection in Serbian law.1?3° Namely, the highest legal-political document mandates the
Republic of Serbia to safeguard consumers and strictly prohibits actions that endanger the
health, safety, and privacy of the consumers, as well as all unfair commercial practices.?
By ratifying the Stabilisation and Association Agreement in 2008,'%3? Serbia committed
to aligning its consumer legislation with that of the European Community. This obligation
entails the harmonisation of the standards of consumer protection with those applied
within the Community, necessitating cooperation between Serbia, on the one hand, and
the European Union and its Member States, on the other.?*3
The adoption of the Consumer Protection Act of 20101234 marked the commencement of

endeavours to harmonise consumer law.!?% Notably, the transposition of Directive

1227 Ordinance 140/2021, Art. 15, Sec. 9.

1228 Ordinance 140/2021, Art. 15, Sec. 2.

1229 Ordinance 140/2021, Art. 15, Sec. 3.

1230 Ustav Republike Srbije [Constitution of the Republic of Serbia].Sluzbeni glasnik RS [Official Gazette
of the Republic of Serbia] 83/06, 115/2021.

1231 Constitution of the Republic of Serbia, Art. 90.

1232 7akon o potvrdivanju Sporazuma o stabilizaciji i pridruZivanju izmedu evropskih zajednica i njihovih
drZzava ¢lanica, s jedne strane, i Republike Srbije, s druge strane [Act on Ratification of the Stabilisation and
Association Agreement between the European Communities and Their Members on One Side and the
Republic of Serbia on the Other Side].Sluzbeni glasnik RS [Official Gazette of the Republic of Serbia]
83/08.

1233 Act on the Ratification of the Stabilisation and Association Agreement, Art. 78, Sec. 1.

1234 Zakon o zadtiti potrosata [Consumer Protection Act]. Sluzbeni glasnik RS [Official Gazette of the
Republic of Serbia] 73/2010.

1235 K araniki¢ Miri¢, 2011, p. 174.
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1999/44/EC into Serbian law was achieved through this enactment.'2%® Subsequently,
Serbia implemented a new Consumer Protection Act in 2014,'2%" and the most recent
iteration in 202123 (hereinafter referred to as “the StCPA”), which repealed the Act of
2014.1%° The provisions pertaining to the consumer’s position in the event of a lack of
conformity of the goods with the sales contract, including the rules concerning the
contractual guarantee, contained in the SrCPA, remain rooted in Directive 1999/44/EC.
Moreover, the Obligations Act (hereinafter referred to as “the OA”), as sedes materiae for
contract law, encompasses provisions addressing the seller’s liability for material defects
(Art. 478-500). They are applicable to transactions involving two natural persons, two
legal persons, or a natural person and a legal entity, falling outside the realm of consumer
law.24% Conversely, the provisions concerning the consumer’s position and the seller’s
liability in the case of a lack of conformity, as outlined in the SfCPA, pertain specifically
to sales contracts concluded within a consumer context, i.e., when one of the contractual
parties qualifies as a consumer.'?*! Nevertheless, in instances where a particular legal
matter is not addressed by the SrTCPA, the provisions of the OA find their application'?4?
provided that they do not undermine the level of consumer protection afforded by the
SrCPA.1243

In connection with contractual guarantees, the OA also addresses the warranty for the
proper functioning of the goods (Art. 501-507), with its scope limited to the category of
technical goods.'?** Given that the SrCPA is lex specialis in consumer matters, its
provisions apply to guarantees issued to the consumer. However, if, in a specific case, the

protection offered by the OA proves more beneficial to the consumer’s position than that

1236 K araniki¢ Miri¢ 2010, p. 137.; Dudas, 2021, p. 946.

1237 7akon o zadtiti potroSaca [Consumer Protection Act]. Sluzbeni glasnik RS [Official Gazette of the
Republic of Serbia] 62/2014, 6/2016 — special laws and special law 44/2018.

1238 7akon o zatiti potroSaca [Consumer Protection Act]. Sluzbeni glasnik RS [Official Gazette of the
Republic of Serbia] 88/2021.

1239 The repeal of the Act of 2014 occurred upon the commencement of the application of the novel Act of
2021. It stipulated that, for the most part, its application shall start three months after its entry into force (19
September). This implies that the new Act of 2021 became applicable as of 20 December 2021.

1240 Karaniki¢ Miri¢, 2011, p. 177.

1241 Jokanovié and Dudas, 2022, p. 27.

1242 SrCPA, Art. 3, Sec. 7.

1243 Karaniki¢ Miri¢ 2011. 177; Dudas 2020, 1059; Dudas, 2021, p. 225.

1244 SrOA, Art. 501.
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of the SrCPA, the consumer should not be hindered from invoking remedies provided by
the OA. 124

9.2. Definitions

The SrCPA provides essential definitions crucial to consumer sales law. First, the
consumer is defined as any natural person who acquires goods or services on the market
for purposes unrelated to his/her business or other commercial activity.'?¢ This definition,
mirroring Art. 1, Sec. 2 (a) of Directive 1999/44/EC, entails simultaneously fulfilling two
conditions. First, only natural persons can be considered consumers, excluding legal
persons. Additionally, a natural person must acquire goods or services for purposes falling
outside his/her professional activity. The guidance provided by the CJEU in the Faber
case, that the national court shall independently verify whether a buyer qualifies as a
consumer, is also applicable in Serbian law. The Serbian legal theory suggested
introducing a presumption that each natural person acquires goods or services for purposes
other than his/her professional activity, consequently acting in the capacity of a
consumer. 247

Furthermore, the Serbian legislator defines the trader as any legal person, entrepreneur, or
natural person acting on the market within his/her professional or other commercial
activity. This notion also encompasses individuals acting on behalf of or for the account
of the trader.*?*® Notably, the seller is a trader with whom the consumer concluded the
sales contract.'?*® Moreover, the indication provided by the CJEU in the Wathelet case
that the notion of seller comprises “a trader acting as intermediary on behalf of a private
individual who has not duly informed the consumer of the fact that the owner of the goods
sold is a private individual”?*® should also be relevant in Serbian law.

Unlike Directive 1999/44/EC, the SrCPA contains the definition of a consumer sales
contract. Namely, for transactions involving consumer goods, it is delineated as any

contract by which the seller either transfers or commits to transfer ownership of the goods

1245 Jovici¢, 2018, 720.

1246 SrCPA, Art. 5, Sec. 1 (1).

1247 Karaniki¢ Miri¢, 2010, p. 132.
1248 SrCPA, Art. 5, Sec. 1 (2).

1249 SrCPA, Art. 5, Sec. 1 (3).

1250 CJEU, C-149/14, para. 45.
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to the consumer, and in return, the consumer pays or undertakes to pay the stipulated
price. 1?1

Finally, goods are any tangible movable items, excluding those sold in an enforcement
proceeding or otherwise by authority of law. Notably, water, gas, and electricity are
categorised as goods if they are put up for sale in a limited value or set quantity.2%2
Interestingly, while Directive 1999/44/EC uniformly excludes electricity from the
definition of goods, the SrCPA considers it as goods when offered for sale in a limited
value or set quantity. This indicates that the exclusion of electricity is not unconditional,
as it is in the mentioned Directive.

Even the definition of goods from the previous SrCPA exhibited an essential discrepancy
when compared to Directive 1999/44/EC. Water and gas were regarded as goods if they
were not put up for sale in a limited volume and set quantity.'?>® On the contrary, if water
and gas were sold under those conditions, they were not considered goods. Thus, such a
legal solution was clearly in contrast with the approach adopted in Directive

1999/44/EC 134

9.3. The Notion of Lack of Conformity

The SrCPA established a general obligation of the seller to deliver the goods that conform
to the contract.!?® This statutory provision aligns with Art. 2, Sec. 1 of Directive
1999/44/EC. The Serbian legislator emphasised the autonomy of contractual parties to
determine specific requirements concerning the goods in the contract. Consequently, any
deviation from the stipulated requirements may constitute a lack of conformity.2%® The
focal point resides in the subjective criteria set out in the consumer sales contract.?%’

Moreover, the SrCPA, in line with Art. 2, Sec. 2 of Directive 1999/44/EC, establishes a
presumption of conformity of delivered goods with the contract under the following

conditions:

1251 SrCPA, Art. 5, Sec. 1 (6).

1252 SrCPA, Art. 5, Sec. 1 (7).

1253 SrCPA, Art. 5, Sec. 1 (7).

125 Jokanovié and Dudas, 2022, p. 33.
1255 SrCPA, Art. 49, Sec. 1.

125 Jokanovi¢ and Dudas, 2022, p. 33.
1257 Howells et al., 2018, p. 179.
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- when the goods correspond to the description provided by the seller and possess
the qualities of the goods demonstrated by the seller to the consumer as a sample
or model;

- when the goods are suitable for any specific purpose the consumer requires them
for, provided that such purpose was known or must have been known to the seller
at the time of the conclusion of the contract;

- when the goods are suitable for the purposes for which goods of the same type are
normally used;

- when the goods exhibit the quality and performance that are normal for goods of
the same type and that the consumer can reasonably expect, considering the nature
of the goods, and taking into account any public statement on the specific
characteristics of the goods made about them by the seller, the producer, or their
representatives, particularly in advertising or on labelling.*?%

This presumption is rebuttable. Consequently, even if the goods meet the specified
conditions in a given case, they may still be deemed non-conforming to the sales
contract.}®® In such instances, the burden of proof rests with the consumer.!26°
Conversely, the seller can demonstrate the absence of any lack of conformity in the goods,
even if the required conditions are not met.*?®* Recital 8 of Directive 1999/44/EC provides
a significant indication in this context. Although the conditions included in the
presumption of conformity of the delivered goods are cumulative, ,,if the circumstances
of the case render any particular element manifestly inappropriate, the remaining elements
of the presumption nevertheless still apply*. Thus, the determination of which specific
conditions are relevant and apply cumulatively depends on the circumstances of the
individual case.!?®? This interpretation seems applicable to the Serbian law, given its
alignment with the legal framework from the aforementioned Directive. For example, if
the consumer did not specify any particular purpose for the goods at the time of the

conclusion of the contract or the seller did not furnish any sample or model to the

1258 SrCPA, Art. 49, Sec. 2.

1259 Howells et al., 2018, p. 180; Twigg-Flesner, 2008, p. 91.
1260 Karaniki¢, 2011, p. 180; Afferni, 2022, p. 202.

1261 Fadda in Mariconda, 2002, p. 1099.

1262 Afferni, 2022, p. 202.; Vujigié, 2024, pp. 229-230.
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consumer, these elements of the presumption will not be applicable in that specific
instance.

The first requirement of the presumption comprises two distinct cases. The first requires
the delivered goods to “comply with the description given by the seller”, while the second
relates to possessing “the qualities of the goods that the seller has shown to the consumer
as a sample or model”. Both the SrCPA and Directive 1999/44/EC explicitly refer to the
description provided by the seller. Consequently, the interpretation that the descriptions
given by producers are excluded from this requirement!?%® may be deemed acceptable in
Serbian law.

The second requirement pertaining to the specific purpose of the goods deviates from
Directive 1999/44/EC. The European legislator requires that the consumer inform the
seller about the particular purpose of the goods at the time of the conclusion of the
contract, and the seller must accept it.12%* Conversely, the STCPA does not impose such
an obligation on the consumer. It is sufficient if the particular purpose was known or must
have been known to the seller when the contract was concluded, without specifying how
this knowledge was obtained. Consequently, the seller can potentially acquire knowledge
of the specific purpose for which the consumer purchases the goods from various sources,
not necessarily directly from the consumer.

Additionally, the third aspect of the presumption of conformity addresses the suitability
of the goods ,,for the purposes for which goods of the same type are normally used. The
SrCPA does not offer explicit clarification regarding the concept of “normal use”.
However, an interpretation consistent with Directive 1999/44/EC, where “normally used”
focuses “on the manner in which consumers use goods, even if they were not commonly
supplied for such a purpose”?®® appears to be acceptable within the framework of Serbian
law.

The fourth case considers the consumer’s reasonable expectations concerning ,,the quality
and performance* of the goods, which can be influenced by the nature of the goods and
public statements made by the seller, the producer, or their representatives. Concerning

the nature of the goods, Directive 1999/44/EC in Recital 8 explicitly indicates that ,,the

1263 Canavan, 2016, p. 274.
1264 Howells et al., 2018, p. 181.
1265 Howells et al., 2018, p. 182.
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quality and performance which the consumer can reasonably expect will depend inter alia
on whether the goods are new or second-hand*. The legal theory has underscored that the
consumer’s reasonable expectations concerning quality, as derived from the mentioned
Directive, may encompass durability.'?®® This interpretation, commendable from an
environmental protection perspective, appears to be applicable to Serbian law.
Furthermore, producers and their representatives, despite not being direct parties to the
sales contract, are encompassed in this requirement because consumers often rely on their
public statements when deciding to purchase the goods.'?%’
At this stage, the Serbian legislator, in accordance with Art. 2, Sec. 4 of Directive
1999/44/EC, permits the seller to be absolved of liability for his/her own public
statements, as well as those made by the producer and his/her representative. This
exemption from liability applies under the following conditions:

- if the seller neither knew nor could have known about the statement in question;

- ifacorrection to the statement was published before the time of the conclusion of

the contract;
- if'the consumer’s decision to enter into the contract could not have been influenced
by the statement.?®

The burden of proof lies with the seller, who must demonstrate the existence of at least
one of these circumstances to be exempt from liability.*2%°
Finally, implementing Art. 2, Sec. 5 of the mentioned Directive, the Serbian legislator
incorporated the so-called ,JKEA clause“. The seller is held liable for any lack of
conformity stemming from improper packaging, incorrect installation, or assembly,
whether carried out by the seller himself/herself or under his/her direction. Moreover, the
seller assumes liability if the incorrect installation or assembly performed independently
by the consumer can be traced back to deficiencies in the instructions provided by the

seller.1270

1266 Howells et al., 2018, p. 183.

1267 Afferni, 2022, p. 201; Staudenmayer, 2000, p. 552.
1268 SrCPA, Art. 50, Sec. 5.

1269 Jokanovi¢ and Dudas, 2022, p. 35.

1210 SrCPA, Art. 50, Sec. 2.
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The scope of the seller’s liability outlined in this provision of the STCPA extends beyond
that specified in Directive 1999/44/EC. While the Directive solely mentions ,,incorrect
installation” in its English version, the legal theory expands this to encompass both
installation and assembly of the goods.*?"* Conversely, the STCPA broadens liability to
include the lack of conformity due to the improper packaging, in addition to issues with
incorrect installation and assembly. Furthermore, the Serbian legislator does not explicitly
mandate that the obligation to perform these activities or services arise from the sales
contract. Regarding deficiencies in the instructions, an interpretation considering an
average consumer's capacity to install and assemble the goods properly?’? appears
appropriate within the Serbian legal framework. The SrCPA defines the average consumer
as ,,a consumer who is well-informed and reasonably prudent, considering social, cultural,
and linguistic peculiarities*.*?"
9.4. The Seller’s Liability and Exemptions

Transposing Art. 3, Sec. 1 of Directive 1999/44/EC, the Serbian legislator anchored the
moment determining the seller’s liability to the presence of a lack of conformity at the
time of the passing of risk to the consumer, irrespective of the seller’s awareness of the
non-conformity.?’* Under Serbian law, the passing of risk typically occurs upon the
consumer’s taking into possession of the goods, namely, upon their delivery.'?’”® The
SrCPA specifies that the risk of accidental loss or damage to the goods after their delivery
to the consumer or to a third party designated by the consumer, who is not the carrier or
shipper, is assumed by the consumer.1?’®

The seller’s liability is not contingent upon his/her knowledge of the lack of conformity
with the sales contract. Moreover, the consumer’s legal position is improved by the
provision stipulating that the seller’s liability extends to instances where the lack of
conformity arises after the passing of risk, provided that it originated from a cause existing

before the delivery.*?’’

1271 Howells et al., 2018, p. 184-185.
1272 Howells et al., 2018, p. 185.

1213 SrCPA, Art. 5, Sec. 1 (20).

1274 SrCPA, Art. 50, Sec. 1 (1).

1275 Karaniki¢ Miri¢, 2011, p. 180.
1276 SrCPA, Art. 48, Sec. 2.

1277 SrCPA, Art. 50, Sec. 1 (2).
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The SrCPA further delineates the seller’s accountability in cases where the consumer
could have easily detected the lack of conformity had the seller asserted that the goods
conformed with the sales contract.'?’® However, the Serbian legislator does not specify
the required form of the seller’s assertion. While a written declaration is typically
considered more secure for evidentiary purposes during potential legal proceedings, it
appears that an oral statement may suffice for imposing a more stringent liability on the
seller. Additionally, it is not clarified whether such a statement should be addressed
directly to the consumer as a party to the sales contract or whether it can be communicated
to a broader audience. Nevertheless, the underlying intent of this provision, absent from
Directive 1999/44/EC, is to hold the seller accountable for the lack of conformity when
acting in bad faith.'?"®

The SrCPA exempts the seller from liability when the consumer was aware or could not
have been unaware of the lack of conformity at the time of the conclusion of the
contract.?®° This exculpatory ground, mirroring Art. 2, Sec. 3 of the mentioned Directive,
assumes that the consumer’s awareness of the lack of conformity influenced him/her to
enter into the sales contract under the specified conditions or that the seller relied on this
circumstance.'?8! If the consumer was aware of the defect, which influenced him/her in
the decision to purchase the goods, he/she is barred from seeking remedies against the
seller.

The interplay of this exemption and the previously mentioned instance, where the seller
explicitly asserted conformity of the goods with the sales contract despite an easily
detectable defect, requires careful examination. Both provisions hinge on the presumption
that the consumer could have been aware of the defect at the moment of the conclusion of
the contract, given its conspicuous nature. However, it can be argued that the most rational
approach would be for the seller’s assertion of conformity to override the application of
this exemption. Prioritising the exemption would render such a provision on a more
stringent seller’s liability redundant, as the circumstance where the consumer could easily

detect the defect may, in each case, satisfy the requirement that the consumer could not

1278 SrCPA, Art. 50, Sec. 1 (3).

127 Jokanovié and Dudas, 2022, p. 34.
1280 SrCPA, Art. 50, Sec. 3.

1281 Afferni, 2022, p. 203.
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have been unaware of the lack of conformity, thus absolving the seller, acting in mala fide,
from liability.

Another instance where the seller is exempted from liability pertains to situations when
the lack of conformity arises from materials provided by the consumer.*?82 This provision,
in line with Art. 2, Sec. 3 of Directive 1999/44/EC, applies when the goods are to be
manufactured by the seller, with the consumer supplying the necessary materials.?83
Essentially, it pertains to contracts “for the delivery of goods that are the subject of
manufacturing”.*?®* The burden of proof in both cases, enabling the seller’s exemption
from liability, lies on the seller, who must demonstrate the existence of at least one of
them. 1285

The mandatory nature of the rules governing the seller’s liability for the lack of conformity
is underscored by the provision that such liability cannot be restricted or excluded in
violation of the requirements of the STCPA.128% Any contractual clause or other expression
of intent aimed at limiting or denying consumer rights derived from the SrCPA is deemed

null and void.1287

9.5. The Manifestation of the Lack of Conformity and the Burden of Proof

The SrCPA envisages the seller’s liability for any lack of conformity of the goods with
the contract emerging within two years from the moment of the passing of risk to the
consumer.'?8 This provision mirrors Art. 5, Sec. 1 of Directive 1999/44/EC. This two-
year timeframe pertains to the lack of conformity existing at the moment of the passing of
risk, namely, the delivery of goods, and manifests within the specified two-year period.?®°
As a general principle, the burden of proof lies with the consumer to substantiate the
existence of both circumstances.*?® In this respect, the indication of the CJEU in the Faber
case that the burden of proof regarding the existence of the lack of conformity rested with
the consumer is also applicable to Serbian law.

1282 SrCPA, Art. 50, Sec. 3.

1283 Howells et al., 2018, p. 184.

1284 SrCPA, Art. 4, Sec. 3.

1285 Karaniki¢, 2011, p. 180; Jokanovi¢ and Dudas, 2022, p. 35.

1288 SrCPA, Art. 50, Sec. 4.

1287 SrCPA, Art. 3, Sec. 2.

1288 SrCPA, Art. 52, Sec. 1.

1289 Staudenmayer, 2000, p. 556.

1290 Mariconda, 2022, p. 1105; Howells et al., 2018, p. 196; Afferni, 2022, p. 209.
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The CJEU in the Faber case upheld that “the onus is, in principle, on the consumer to
furnish the evidence that a lack of conformity exists and that the lack of conformity existed
at the time when the goods were delivered”.*?®! This interpretation is relevant within the
framework of Serbian law as well.

However, in accordance with Art. 5, Sec. 3 of Directive 1999/44/EC, the Serbian legislator
introduced an exception to the general rule, establishing a presumption that any lack of
conformity is considered to have existed at the time of the passing of risk to the consumer
provided that it manifests within six months from the said moment, unless such a
presumption contradicts the nature of the goods and the specific lack of conformity in
question.!?®2 Notably, the concept of the nature of the goods pertains particularly to
perishable items.*?®® This presumption is characterised as rebuttable (praesumptio iuris
tantum) since the burden of proving the absence of any lack of conformity is assigned on
the seller.12%* Consequently, to forestall the consumer from using the available remedies,
the seller must substantiate that the goods adhered to the terms of the sales contract at the
time of delivery.'?® The jurisprudence of the CJEU in the Faber case, which elucidated
the consumer’s obligation to substantiate the presence of the lack of conformity and its
occurrence within six months of delivery, alongside the national court’s obligation to
apply this presumption ex officio, should also be relevant in Serbian law.12%

Utilising the opportunity delineated in Art. 6, Sec. 1 (2) of Directive 1999/44/EC, the
Serbian legislator permits the contractual parties to establish a reduced timeframe for the
seller’s liability concerning the lack of conformity in relation to second-hand goods.*?%’
Nonetheless, this time period cannot be shorter than one year, a restriction instituted to
mitigate the risk of potential abuses.!?®Any contractual clause prescribing the seller’s
liability for a time shorter than one year is rendered null and void.*?*® Within the domain

of second-hand goods, the reduction of the timeframe is contingent solely upon the

1291 CJEU, C-497/13, para. 52.

1292 SrCPA, Art. 52, Sec. 2.

1293 Staudenmayer, 2000, p. 557.

1294 SrCPA, Art. 52, Sec. 2.

129 Howells et al., 2018, p. 185; Afferni, 2022, p. 210.
12% Migéenié et al., 2021, p. 89.

1297 SrCPA, Art. 52, Sec. 3.

1298 Staudenmayer, 2000, p. 561.

1299 Jokanovi¢ and Dudas, 2022, p. 43.
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voluntary agreement between the contractual parties. Lacking such agreement between
the seller and consumer, the default regulation mandating the seller’s liability for any
defect emerging within two years from the moment of the passing of risk to the consumer
remains operative.
The SrCPA explicitly stipulates that the specified timeframes do not elapse during the
period in which the seller is engaged in rectifying the lack of conformity.}3% This
provision is derived from the guidance provided in Recital 18 of Directive 1999/44/EC,
which grants the Member States the authority to implement provisions allowing for
suspension or interruption of the limitation period “in the event of repair, replacement or
negotiations between seller and consumer with a view to an amicable settlement”.

9.6. Consumer Remedies
The hierarchy of remedies specified in Serbian law comprises repair and replacement as
the primary options, while adequate price reduction and termination of the contract are
secondary remedies.®*®* Moreover, the consumer is entitled to claim compensation for
damage incurred due to the lack of conformity, adhering to the general rules of liability
for damage.3%2
The SrCPA entitles the consumer to choose between repair and replacement.3% Notably,
the Serbian legislator did not limit this freedom of choice by compelling the consumer to
use the other alternative right in certain situations, as outlined in Art. 3, Sec. 2 of Directive
1999/44/EC. Additionally, the SrCPA requires that any repair or replacement be carried
out in a reasonable time, without causing any significant inconvenience to the consumer,
and with his/her consent, taking into account the nature of the goods and the intended
purpose for which they have been acquired.3** The Serbian lawmaker did not specify the
longest possible duration of this reasonable time.
Furthermore, the STCPA mandates that any repair or replacement must be carried out at
no cost to the consumer (free of charge), thereby indicating that all expenditures required

to rectify the non-conformity of the goods are to be borne by the seller.*® This

1300 SrCPA, Art. 52, Sec.
1301 SrCPA, Art. 51, Sec.
1302 SrCPA, Art. 51, Sec.
1303 SrCPA, Art. 51, Sec.
1304 SrCPA, Art. 51, Sec.
1305 SrCPA, Art. 51, Sec.
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encompasses specifically the expenses related to labour, materials, taking over, and
delivery, as explicitly outlined in the STCPA. During the preparatory phases for the Bill
of the CPA of 2010, there were proposals to incorporate provisions allowing the consumer
to have the goods repaired at the seller’s expense or to purchase new goods elsewhere if
the seller failed to comply with the repair or replacement request. In such scenarios, the
seller would have been obligated to promptly reimburse the consumer for the expenses
incurred, 30

The consumer is entitled to invoke the secondary set of claims under the following

conditions:

when rectifying the lack of conformity through repair or replacement is not
feasible or cannot be accomplished within a reasonable timeframe;

- when the consumer is unable to exercise the right to repair or replacement, i.e., the
seller fails to complete the repair or replacement within a reasonable timeframe;

- when it is not possible to complete the repair or replacement without causing
significant inconveniences for the consumer due to the nature of the goods and
their purpose, or

- when rectifying the lack of conformity through repair or replacement imposes a
disproportionate burden on the seller.*3%

The concept of disproportionate burden to the seller is to be understood in terms of
excessive costs that would arise from performing the repair or replacement, in comparison
to the appropriate price reduction or the termination of the contract. This evaluation
considers the following factors: the value the goods would have if they conformed with
the contract, the significance of the conformity in the specific case, and the feasibility of
rectifying the lack of conformity without causing significant inconveniences to the
consumer.t3% This provision resembles Art. 3, Sec. 3 of Directive 1999/44/EC, which
restricts the consumer’s liberty to choose between repair and replacement. The Serbian
legislator has, however, transformed it into one of the situations allowing for adequate

price reduction and the termination of the contract.

1306 Karaniki¢, 2011, p. 181.
1307 SrCPA, Art. 51, Sec. 3.
1308 SrCPA, Art. 51, Sec. 4.
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The termination of the contract raises the question of whether the consumer is required to
grant the seller an additional reasonable timeframe to fulfil his/her contractual obligation,
as mandated by the OA.*3%° Notably, the STCPA remains silent on this matter. It could be
argued that subsidiarily applying the OA, implying the obligation of the consumer to grant
such an additional reasonable timeframe, might unjustly and significantly diminish the
level of consumer protection afforded by the SrCPA. This assertion stems from the
premise that the seller had already been provided the opportunity to repair or replace the
goods, and either failed to do so, or it was not possible.*3'° The termination of the contract
is exercised through a unilateral statement from the consumer, consistent with the
extrajudicial termination of the contract due to non-performance under the general rules
of Serbian contract law.**!! Therefore, the consumer should be entitled to terminate the
contract through a simple declaration to the seller, without the obligation to provide
another opportunity to repair or replace the goods.
Additionally, the hierarchy of consumer remedies undergoes alterations in two distinct
cases introduced in Serbian law by the CPA of 2014, which were not addressed by
Directive 1999/44/EC. Specifically, the consumer is entitled to choose between replacing
the goods, an appropriate price reduction, and terminating the contract, while repair is
permissible solely upon the explicit consent of the consumer, in the following cases:

- when the same or a different lack of conformity becomes apparent after the first

repair; 312
- when the lack of conformity arises within six months of the delivery of the goods
to the consumer.313

In these two cases, the consumer is entitled to terminate the contract or obtain the
appropriate price reduction immediately, without being obliged to request repair and

replacement previously. The provision mandating the consumer’s explicit consent for

1309 pyrsuant to Art. 490 of the SrOA, the buyer is obliged to allow the seller a subsequent reasonable time
limit to perform the contract. However, it is possible to terminate the contract without granting the
subsequent adequate time limit if the seller informed the buyer that he/she will not perform the contract or
if the circumstances of the specific case indicate without doubt that the seller will not be able to perform the
contract even in the subsequent adequate time limit.

1810 Dydas and Jokanovié, 2023, p. 227.

1811 Migkovi¢, 2016, p. 758

1812 SrCPA, Art. 51, Sec. 5.

1313 SrCPA, Art. 51, Sec. 7 and 8.

216



repair aims to prevent the seller from unduly imposing the repair.t¥* In practice,
particularly concerning technical goods, the seller frequently refuses to replace non-
conforming goods and prioritises repairs over replacement.***> Nonetheless, the STCPA
posed a restriction applicable to all instances of the lack of conformity. Specifically, the
possibility of the termination of the contract is explicitly excluded when the lack of
conformity is minor.316
To exercise any of the mentioned remedies, the consumer is mandated to notify the seller
about the lack of conformity by lodging a reclamation/complaint with the seller.**!” The
SrCPA stipulates that the seller is required to assess whether to approve or reject the
complaint and notify the consumer of the decision within eight days. If the seller considers
the complaint justified, an obligation emerges to resolve it within 15 days, or 30 days
when the contract pertains to technical goods or furniture.!®!® Consequently, the
designated timeframe of 15 or 30 days applies to all remedies for addressing non-
conformity: repair, replacement, price reduction, or contract termination.3!°
The Serbian legislator did not use the option from Art. 5, Sec. 2 of Directive 1999/44/EC,
allowing for a two-month deadline for the notification, commencing from the discovery
of the lack of conformity. Consequently, the consumer retains his/her rights even if he/she
does not promptly notify the seller of the lack of conformity upon discovery.32°
Concerning the content of the complaint, it can be inferred indirectly from the prescribed
content of the records of received complaints maintained by the seller that, besides
specifying the chosen remedy, it should entail a brief description of the nature of the lack
of conformity.132

9.7. Consumer Guarantees
The SrCPA defines a guarantee as any statement where the guarantor makes a promise
related to the goods that is legally binding in line with the terms outlined in the statement

1814 The Explanatory Memoranda for the 2014SrCPA, p. 97.
1315 Migkovi¢, 2016, p. 757

1316 SrCPA, Art. 51, Sec. 11.

1817 SrCPA, Art. 55. Sec. 1.

1318 SrCPA, Art. 55, Sec. 9.

1319 Dydas and Jokanovié, 2023, p. 228.

1820 K araniki¢, 2011, p. 188.

1321 SrCPA, Art. 55, Sec. 5.
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and related advertising.®?? In this context, the guarantor is the trader, be it the producer,
importer, wholesaler, or retailer, who assumes the obligation to the consumer based on a
given guarantee.32® Moreover, the STCPA defines the producer as an entity:

- that produces or imports finished products, goods, raw materials, or parts within
the Republic of Serbia for sale, leasing, or other commercial transactions;

- that purports to be a producer by affixing his/her name, trademark, or another
distinctive sign onto the goods;

- trader of a product that does not contain information on the producer if he/she
failed to inform the person suffering damage in due time of the identity of the
producer or the entity from which the product was purchased,

- trader of an imported product that contains information on the producer but not on
the importer.1324

Including the producer, importer, wholesaler, and retailer (i.e., seller) as potential
guarantors serves the consumer’s interest and is necessary for ensuring a comprehensive
array of products in the market.13?® Notably, the scope of application of the guarantee,
encompassing these entities, exceeds that of the liability for the lack of conformity, which
presupposes the liability of the sole seller towards the consumer. This approach, including
the extensive interpretation of the producer, mirrors the legal framework outlined in
Directive 1999/44/EC (Art. 1, Sec. 2 (d) and (e)).

However, it is questionable why the Serbian legislator specifically mentions the importer
without furnishing a distinct definition for this term, given that the notion of the producer
inherently encompasses it. The separate mention of the importer within the definition of
the guarantor may seem superfluous and redundant, considering the extensive
interpretation of the producer. It could potentially lead to confusion regarding any
differentiation between the importer from the definition of the guarantor, and the importer
integrated into the notion of the producer. Directive 1999/44/EC does not delineate the

importer as a separate category, as it is subsumed within the notion of the producer.3?

1322 SrCPA, Art. 53, Sec. 1.

1323 SrCPA, Art. 5, Sec. 1 (40).

1324 SrCPA, Art. 5, Sec. 1 (16).

1325 Jovici¢, 2018, p. 715.

1326 Wiewidrowska-Domagalska, 2012, p. 60.
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The guarantor’s obligation is contingent upon the promise made regarding the goods.
Curiously, the SrCPA does not expressly mandate that the promise be provided without
extra charge. This omission may represent a fundamental difference compared to the
definition of the guarantee outlined in Directive 1999/44/EC."?" Specifically, the
requirement that the commitment be made “without extra charge” was introduced to
distinguish the after-sale services from the guarantee.’*?8 Consequently, the rules of the
mentioned Directive did not apply if the consumer was asked to pay separately for the

guarantee. 132

It was possible to exclude the application of its provisions by stipulating a
symbolic remuneration to be paid by the consumer to the guarantor.t3 Although the
SrCPA does not explicitly contain the gratuitousness requirement in the definition of a
guarantee, the Serbian legal theory suggests an interpretation concordant with the legal
framework established by Directive 1999/44/EC. 133!

Additionally, the SrCPA does not specify the content of the guarantor’s promise
concerning the consumer’s remedies. In contrast, Directive 1999/44/EC mentions the
reimbursement of the price paid, repair, replacement, and handling of consumer goods in
any other way.'%% The Directive does not establish any hierarchical order among these
remedies, nor does it provide any exhaustive list, because of the possibility of offering to
handle consumer goods in any other way.™** Although the SrCPA is reticent on this
aspect, nothing hinders the guarantor from providing the consumer the same remedies as
those from Directive 1999/44/EC. However, the guarantor is prohibited from restricting
the consumer’s rights stemming from the warranty for the lack of conformity.!334 The
SrCPA explicitly envisages that any contractual clause or expression of intent that directly
or indirectly waives or restricts the rights of consumers resulting from that law is null and

VOi d 1335

1827 1n Art. 1, Sec. 2 (e) of Directive 1999/44/EC the guarantee is defined as any undertaking by a seller or
producer to the consumer, given without extra charge, to reimburse the price paid or to replace, repair or
handle consumer goods in any way if they do not meet the specifications set out in the guarantee statement
or in the relevant advertising.

1328 Ninane, 2015, p. 106; Vuijisi¢, 2016, p. 705.

1323 Howells et al., 2018, p. 198; Wiewiorowska-Domagalska, 2012, p. 65.

1330 Ninane, 2015, p. 106; Stijns, 2005, pp. 164-165;

1331 Karaniki¢ Miri¢, 2011, p. 182.

1332 Directive 1999/44/EC, Art. 1, Sec. 2 (e).

1333 Wiewidrowska-Domagalska, 2012, p. 76; Vujisié, 2016, p. 708.

1334 Jovici¢, 2018, p. 716.

1335 SrCPA, Art. 3, Sec. 2.
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The guarantor’s promise is legally binding in accordance with the terms of his/her
statement and related advertising. This aspect of the definition is in line with Directive
1999/44/EC. However, challenges arise regarding how to reconcile potential conflicts and
divergences between the terms of the statement and the associated advertising. The legal
theory addressing this issue from the point of view of the mentioned Directive adopted a
contra proferentem approach, allowing the provision more favourable to the consumer’s
position to prevail.'*3 Consequently, if the guarantee statement proves less advantageous
to the consumer compared to the advertising, the latter is given precedence.®®%
Conversely, some arguments advocate for prioritising the guarantee statement, asserting
that it could correct the advertising.!33® This conflict is resolved by Directive (EU)
2019/771 in favour of a more advantageous solution to the consumer.'®¥® The
interpretation allowing the contra proferentem approach should be supported in Serbian
law. It derives from the favor consumatoris principle enshrined in the rule that ambiguous
provisions of the contract concluded between the trader and the consumer are to be
interpreted in the consumer’s favour.®*® The Serbian legal theory emphasised the
contractual nature of the guarantee.34

The SrCPA emphasises the importance of the guarantee card, stipulating that it is a
document in written or electronic form or on another durable medium containing all the
information from the guarantee presented in a plain, intelligible manner, in an easily
comprehensible language.t®*? Interestingly, the Serbian legislator did not specify the
language in which the guarantee card should be drafted.***3

Moreover, the SfCPA introduced the guarantor’s obligation to issue and deliver to the

consumer a guarantee card for the given guarantee.'®*** The burden of proof that the

1336 Howells et al., 2018, p. 199; Wiewidérowska-Domagalska, 2012, p. 86.

1337 Tenreiro in Stijns, 2005, p. 167.

1338 Malinvaud in Wiewiérowska-Domagalska, 2012, p. 86.

1339 Art. 17, Sec. 1 (2) of Directive (EU) 2019/771: If the conditions laid out in the commercial guarantee
statement are less advantageous to the consumer than those laid down in the associated advertising, the
commercial guarantee shall be binding under the conditions laid down in the advertising relating to the
commercial guarantee, unless, before the conclusion of the contract, the associated advertising was corrected
in the same way or in a comparable way to that in which it was made.

1340 SrCPA, Art. 41.

1341 Karaniki¢ Miri¢, 2011, p. 183.

1342 SrCPA, Art. 53, Sec. 2.

1343 Nikoli¢, 2018, p. 62.

1344 SrCPA, Art. 53, Sec. 4.

220



guarantee card was delivered to the consumer falls upon the seller.!3% Consequently, in
the event of any dispute concerning the guarantee, the seller is obliged to demonstrate that
he/she handed over the guarantee card to the consumer. The obligation to deliver the
guarantee card to the consumer represents a novelty in Serbian law since the previous
SrCPA subjected its issuance to the consumer’s request. 34

Concerning the form of the guarantee card, the general rule is that it should be drafted in
writing.!34” However, with the consumer’s consent, it can also be issued in electronic form
or on other durable medium accessible to the consumer.*®*® The SrCPA defines durable
medium as “any instrument that enables the consumer or trader to store data addressed
personally to them in a way such data remain accessible for future reference, for a period
of time appropriate to the purpose of the data that allows the unchanged reproduction of
the stored data, such as paper, e-mail, CD-ROM, DVD, memory card and computer hard
disc”.13* This legal approach from Serbian law differs from Directive 1999/44/EC, which
stipulates that, upon the consumer’s request, the guarantee shall be made available in
writing or featured in another durable medium available and accessible to him/her.*** The
legal theory interpreted this provision as allowing consumers to request to have the
guarantee communicated to him/her before the conclusion of the sales contract.**%! On the
other hand, in Serbian law, the guarantee card should be issued and drafted in writing as
a general rule in each case, without being contingent on the consumer’s request.
Furthermore, the SrCPA explicitly stipulates that the guarantee card should contain
particularly information on the following:

- the rights at the consumer’s disposal under the law, emphasising that the guarantee
does not exclude or affect the consumer’s rights stemming from the seller’s legal
liability for the lack of conformity of the goods with the contract;

- the name and address of the guarantor;

- the name and address of the seller if the seller is not a guarantor;

1345 SrCPA, Art. 53, Sec. 6.

1346 SICPA, Art. 54, Sec. 3.

1347 SrCPA, Art. 53, Sec. 3.

1348 SrCPA, Art. 53, Sec. 5.

1349 SrCPA, Art. 5, Sec. 1 (44).

1350 Directive 1999/44/EC, Art. 6, Sec. 3.
1351 Stjjns, 2005, p. 171.
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- the date of the delivery of the goods to the consumer;

- information identifying the goods (model, type, serial number, etc.);

- the content of the guarantee, conditions, and procedure for exercising the rights

under the guarantee;

- the duration of the guarantee period and the validity area of the guarantee.>
In addition to including it in the obligatory content of the guarantee card, the Serbian
legislator, in a separate provision, reiterates that the guarantee does not exclude or affect
the consumer’s rights concerning the conformity of the goods with the contract.’**3 In
Serbian law, the guarantee is voluntary, contingent upon the free will of the guarantor to
grant it.®®* Directive 1999/44/EC did not establish the mandatory nature of the
guarantee. 13>
The liability arising from the lack of conformity of the goods with the contract pertains
solely to the seller as a party in the consumer sales contract. Despite the existence of a
guarantee, the consumer retains the right to demand the rectification of the lack of
conformity from the seller, adhering to the rules governing the seller’s legal liability.
Therefore, the consumer has the freedom to opt for the legal recourse through which to
assert the available rights.®**® The consumer’s decision to initially pursue the available
remedies against the guarantor in accordance with the terms contained in the guarantee
cannot be interpreted as his/her waiver of the rights deriving from the seller’s legal liability
for the lack of conformity.**>
Finally, the SrCPA, transposing Art. 6, Sec. 5 of Directive 1999/44/EC, clarifies that a
breach of the guarantor’s obligations outlined in Art. 53, Sec. 2 does not affect the validity
of the guarantee and entitles the consumer to request to have the guarantee be obeyed in
accordance with the given statement.®*%® This rule reflects the ancient principle of civil
law known as “Nemo auditur propriam turpitudinem allegans”.*®° Furthermore, the

Serbian legislator introduced a provision prohibiting the misuse of the word guarantee,

1352 SrCPA, Art. 53, Sec. 2.

1353 SrCPA, Art. 53, Sec. 8.

1354 Jovigi¢ 2018, p. 718.

13% Qughton and Willett, 2002, p. 323.

13% Jovigi¢, 2018, 719; Stijns, 2005, p. 170.
1357 Ninane, 2015, p. 110.

1358 SrCPA, Art. 53, Sec. 7.

1359 Karaniki¢, 2011, p. 183.
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not included in Directive 1999/44/EC. Namely, the trader should refrain from using that
word or any other expression with the same meaning while concluding a sales contract
and presenting related sales advertising if the consumer, based on the sales contract, does
not obtain additional rights beyond those arising from the trader’s legal liability for the
lack of conformity of the goods with the contract or other rights granted by the same
law.13% It may be stated that this provision is unnecessary3! since the STCPA enumerates
presenting rights guaranteed to the consumer by the law as a distinctive advantage that the

trader offers the consumer in cases of deceptive trade practice.!36?

10. CONCLUSION
10.1. Legal Sources

Among the examined countries, the Serbian legal framework is the only one still based on
Directive 1999/44/EC, while all the other national legal systems transposed Directive
(EU) 2019/771. Regarding the manner of transposition of the mentioned Directives, the
analysed national laws may be divided into two groups, considering the legal act in which
the relevant legal provisions are (principally) contained. In this sense, it is fundamental to
differentiate between the legal acts constituting sedes materiae in the civil law domain,
such as civil codes or obligation acts, and acts particularly devoted to consumer protection
or consumer sales. Another differentiation point may be the existence of a potential
limitation of the scope of application of the relevant provisions to the consumer context,
I.e., to the sales contract concluded between a consumer and a seller.

The transposition of Directive 1999/44/EC occurred within the legal act representing
sedes materiae in the field of civil law in Croatia (CroOA), Hungary (HUCC), the Czech
Republic (CzeCC), Slovakia (SlovCC), and Poland (PoCC). The case of Poland requires
an additional specification because the mentioned Directive had been initially transposed
into the Act on Special Conditions of Consumer Sale, which was repealed in 2014 by
amendments brought to the PoCC. On the other hand, Directive 1999/44/EC was
transposed into a special act dedicated to consumer protection in Slovenia (1998/2002
SIoCPA) and Serbia (for the first time in the 2010 SrCPA), or consumer sales in Romania

1360 SYCPA, Art. 54.
1361 Njikoli¢, 2018, pp. 62-63.
1362 SrCPA, Art. 20, Sec. 1 (10).
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(Law 449/2003). However, these legal acts had a lex specialis role, signifying that the
obligations acts (SIOOA and SrOA) and the RoCC served as lex generalis and were
applicable when a specific issue was not governed by the special act.
Concerning the transposition of Directive (EU) 2019/771, the relevant rules stayed within
the general civil law act in Croatia (CroOA), the Czech Republic (CzeCC), and Slovakia
(SlovCC). The modification expressed by the transposition of the mentioned Directive
within a special act occurred in Hungary (Government Decree 373/2021) and Poland
(PoCRA), bringing these two countries into the same group as Slovenia (2022 SIoCPA)
and Romania (Ordinance 140/2021). While the Government Decree 373/2021, the 2022
SIoCPA, and Ordinance 140/2021 apply in conjunction with the general civil law act
(HUCC, SIoOA, and RoCC), the POCRA expressly states that the provisions of Book
Three of Title XI, Section Il of the PoCC shall not apply to agreements involving the
transfer of ownership of goods to the consumer, including, in particular, sales contracts.
The direct consequence of such separate and special regulation of the issue of non-
conformity of the goods has been the limitation of its application exclusively to sales
contracts concluded in the consumer context. In this regard, the Hungarian and Polish
legislators made a crucial conceptual change since, before the transposition of Directive
(EV) 2019/771, the provisions on the defective performance of the HUCC and the PoCC
applied to each sales contract, with a special indication when a specific provision applied
exclusively to consumer sales contracts. This method of regulation has been maintained
within Croatian law (CroOA). Conversely, the CzeCC and the SlovCC contain specific
subsections or subdivisions on the sale of consumer goods, which apply in conjunction
with other, general parts of these legal acts.

10.2. Definitions
In all examined legal frameworks, notwithstanding the circumstance that Serbia has not
transposed Directive (EU) 2019/771 yet, the fundamental notions of consumer sales law,
that is the concepts of consumer, seller/trader, and goods, are defined in the same or
similar manner. The consumer is a natural person concluding a sales contract outside
his/her business or professional activity. In this regard, the POCC represents an exception
allowing entrepreneurs to be subsumed by such a concept when the link between the legal

transaction and their professional activity is only indirect. In addition, the POCRA
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explicitly stipulates that, inter alia, the provisions dealing with the lack of conformity are
applicable in the case of a natural person that concludes a (sales) contract directly
connected to his/her business activity, provided that the content of the contract indicates
that it is not professional in nature for him/her. The seller/trader, as the other contractual
party, acts within his/her commercial or professional activity. This notion also comprises
intermediaries, acting in the name or on behalf of the seller/trader.

The object of the consumer sales contract is tangible movable goods, including water, gas,
and electricity, where they are put up for sale in a limited volume or a set quantity. The
CzeCC does not explicitly mention water, gas, and electricity as goods. Among the
analysed countries, only the Slovak legislator explicitly excludes the application of the
provisions dealing with defective performance when the object of the consumer sales
contract is living animals or second-hand goods sold at public auction.

Except for the SrCPA, other examined legal frameworks contain the definitions of
compatibility, functionality, interoperability, and durability, based on Directive (EU)
2019/771. However, the CzeCC does not expressly define functionality and durability,

although it uses these terms.

10.3. The Notion of Lack of Conformity

The minimum harmonisation clause of Directive 1999/44/EC rendered possible an
essential discrepancy between the analysed national legal systems concerning the
determination of what constitutes a lack of conformity/defect. In that regard, the CroOA
introduced a positive definition of the material defect, establishing each possible instance
of its existence (numerus clausus approach), which could be applied alternatively. In
addition, it allowed the seller to be exonerated from liability for the public statements
made by the manufacturer and his/her representative, upon which the consumer relied for
the qualities of the goods.

The seller’s general obligation to deliver goods in conformity with the contract was
contained in the 1998/2002 SIoCPA and the Romanian Law 449/2003, while it still exists
in the STCPA. However, while the Slovenian legislator distinguished particular cases in
which the defect was to be considered material, the Romanian and Serbian legislatures
established a (rebuttable) presumption of conformity of goods with the contract.
Additionally, the 1998/2002 SIoCPA, unlike the SrCPA and Law 449/2003, did not
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introduce the possibility to release the seller from liability for public statements made by
the manufacturer. Similarly, the PoCC defined defect as non-compliance of the goods with
the contract, articulating specific instances when the goods were particularly non-
conformant with the contract (“a negative catalogue”). The seller could also be exempt
from liability for public statements made by the manufacturer or his/her representative.
Moreover, the HuCC defined lack of conformity as a situation when the seller’s
performance at the time of delivery did not comply with the quality requirements outlined
in the (sales) contract or established by law. The chapter of the HUCC containing the
general rules on the performance of the contract allowed the obligor (seller) to be released
from liability for the public statements given by the producer or his/her representative.
Finally, the CzeCC articulated the seller’s liability for the defective performance, taking
into account the specific sales contract or an eventually applicable legal act. It also
specified for which features the seller was particularly liable to the consumer, without
providing for the possibility of exoneration for the public statements of the manufacturer.
The SlovCC also considered the requirements demanded by legal regulations and the
specific agreement concluded by the parties.

The amendments brought by the transposition of Directive (EU) 2019/771 introduced
significant novelties in all examined legal frameworks, except in Serbia. The direct
consequence of the maximum harmonisation character of the mentioned directive is the
introduction of identical legal solutions by national legislators. These modifications are
twofold, considered from the point of view of the consumer. First, the definition of the
same concept of the lack of conformity/defect became more precise and more exhaustive,
delineating, distinguishing, and demanding simultaneous fulfilment of both subjective and
objective conformity (explicitly including, among other features, durability) requirements.
In that sense, the consumer’s position has been strengthened compared to the previous
regulations due to the established clarity and the explicit requirement that the goods
comply with both elements — those directly connected to the consumer sales contract and
those deriving from the consumer’s reasonable expectations. Moreover, the expressly
formulated provisions on incorrect installation of the goods (the so-called “IKEA” clause)

further benefit the consumer.
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However, on the other hand, the introduction of the possibility of exempting the seller
from liability for the public statements made by the manufacturer or his/her representative,
especially in the national laws where it was not allowed before the transposition of
Directive (EU) 2019/771 (Slovenia, the Czech Republic, and Slovakia), is detrimental to
the consumer’s position. Essentially, the consumer in that case, notwithstanding the
circumstance that he/she received defective goods, loses the recourse rights towards the
seller, the only subject towards which the consumer remedies stemming from the lack of

conformity can be directed.

10.4. The Seller’s Liability and Exemptions

Prior to the amendments transposing Directive (EU) 2019/771, the seller’s liability was
conditioned by the existence of the lack of conformity at the moment of the transfer of
risk (Croatia, Slovenia, Poland, and Serbia), takeover (the Czech Republic, Slovenia), or
delivery (Hungary, Romania). The time of the transfer of risk also corresponded to the
moment of the delivery of the goods directly to the consumer.

The consumer’s awareness Of the defect at the time of the formation of the contract
exonerated the seller from liability. In this regard, the only exception was the Slovakian
regulation, where such an explicit provision was lacking. Instead, the SlovCC introduced
specific rules establishing the seller’s exemption from liability in the event of defects
deriving from ordinary wear and tear of second-hand goods and defects that did not
prevent the intended use of the goods sold at a lower price, provided that the seller
informed the consumer about the existence and nature of the deficiency unless it was self-
evident from the nature of the sale. The seller was not liable for the defects for which a
lower price was agreed upon, either.

The seller’s knowledge of the lack of conformity was not an exculpatory ground when the
seller explicitly stated that the goods were flawless or possessed specific characteristics in
Croatian and Slovenian law, while in Serbian law, such provision should be interpreted in
that manner. On the other hand, the Czech legislator established that the consumer could
not use the remedies when he/she caused the defect, while the PoCC did not permit the
possibility of excluding the seller’s liability if he/she deceitfully concealed the defect from
the consumer. Interestingly, the 1998/2002 SloCPA excluded the seller’s liability for a
minor lack of conformity. Only the SerCPA and the Romanian Law 449/2003 transposed
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the provision exonerating the seller from liability when the defect arises from materials
provided by the consumer.
The transposition of Directive (EU) 2019/771, although without introducing radical
changes in this regard, improved the consumer’s legal position. The favourable impact on
the consumer is noticeable in all the examined legal frameworks that transposed the
mentioned Directive. The seller’s liability is still connected to the existence of the defect
at the moment of the transfer of risk (Croatia), delivery (Slovenia, Hungary, Slovakia,
Poland, Romania), or takeover (the Czech Republic). In Slovenian law, the seller became
liable also for the minor lack of conformity, favouring the consumer. The provisions on
the consumer’s awareness of the defect, exempting the seller from liability, and the seller’s
explicit statements are retained in Croatian and Slovenian law.
Furthermore, the CzeCC still explicitly states that the consumer cannot avail themselves
of remedies when he/she causes the defect. As a novelty, the Czech legislator,
safeguarding the seller, underlines that the wear and tear of the goods owed to their usual
use or, in the case of second-hand goods, corresponding to the extent of their previous use,
cannot constitute a lack of conformity.
The legal solution offering sufficient reassurance to the consumer, introduced by the
amendments, concerns the possibility of exonerating the seller from liability for the
objective conformity criteria. Namely, it requires an active approach from both contractual
parties. The consumer’s knowledge about a particular deviation of the goods from the
objective criteria at the moment of the conclusion of the sales contract must derive from
the seller’s notification, meaning that the consumer’s mere awareness of the defect is no
longer sufficient. In addition, the consumer must explicitly and separately accept these
notified divergences. This manner of exempting the seller from liability is more
demanding compared to the previous legal solutions in the analysed countries and offers
a higher level of protection for the consumer’s interests.

10.5. The Manifestation of the Lack of Conformity and the Burden of

Proof

Prior to the recent amendments, the lack of conformity had to emerge within two years or
24 months (as stated in Czech and Slovak law) of delivery (Croatia, Slovenia, Hungary,

Poland and Romania), take over (the Czech Republic and Slovakia), or transfer of the risk
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(Serbia). The Croatian legislator allowed the contractual parties to agree upon extending
the duration of this timeframe. A legal solution particularly advantageous to the consumer
was applicable in Czech law, where the manifestation of the defect within 24 months was
posed as an alternative ground for establishing the seller’s liability, independently of
whether it existed at the time of takeover.

Moreover, the Slovak law also proved to be more favourable to the consumer by allowing
the time limit for the seller’s liability to be longer than 24 months when the expiration
date was indicated on the goods, their packaging, or the accompanying instructions.
Similarly, in Polish law, the timeframe for the seller’s liability followed the designated
shelf life of the goods, exceeding two years.

Concerning second-hand goods, all the examined legal frameworks, except the Slovenian
one, enabled the contractual parties to agree upon reducing the general time limit to one
year. In Slovenian law, the one-year-long timeframe was always applicable when the
second-hand goods represented the object of the consumer sales contract, independently
of the will of the parties. Such a legal solution could be considered less favourable to the
consumer’s position than in other analysed countries.

All the examined national laws introduced a presumption that the lack of conformity
existed at the moment of the transfer of risk, delivery, or takeover when it emerged within
a specified time limit. In this regard, the legal solution which was the most beneficial to
the consumer appeared in Polish law, where this presumption is applicable if the defect
appeared within one year of the delivery of the goods, while in other analysed legal
systems it was required that the defect emerged within six months. Based on the case law
of the CJEU (Faber case), the consumer was only required to demonstrate that a defect
existed and that it emerged within the specified period (six months, or a year in the Polish
case).

The transposition of Directive (EU) 2019/771, albeit without introducing significant
conceptual changes, had both positive and negative impacts on the consumer, taking into
account the specific national law. The time limit during which the defect has to appear,
conditioning the seller’s liability, remains two years in all the analysed countries (which
transposed this Directive), with the possibility of extension in Croatian law. However, due

to the maximum harmonisation character of the mentioned Directive, in Czech law, the
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existence of the defect at the moment of the takeover became an indispensable element
for establishing the seller’s liability, which can be interpreted as a reduction of the level
of consumer protection compared to the previous regulation. The exclusion of the
provision allowing for a longer time limit in the case of indicating the expiration date on
the goods, their packaging, or the associated instructions should be interpreted in the same
way in Slovak law.

The possibility given to the contractual parties to reduce the time limit to one year in the
case of second-hand goods has been retained in all the analysed countries, except in
Poland. In Slovenian law, the reduction became subject to the free will of the parties,
which could be considered an improvement of the consumer’s position.

Finally, the prolongation of the period of validity of the presumption that the defect existed
at the moment of delivery or takeover of the goods certainly benefits the consumer. This
period is extended to one year (Croatia, Slovenia, Hungary, the Czech Republic, and
Romania) and two years (Slovakia, Poland). Thus, in Slovak and Polish law, the
presumption essentially covers the entire period of the seller’s liability, notably
strengthening the consumer. Taking into account the two-year validity of this
presumption, together with abolishing the possibility of reducing the timeframe in the
event of second-hand goods and retaining the provision on the designated shelf-life of the
goods exceeding two years, it may be inferred that Polish law offers the highest and the
most significant level of consumer protection in this regard, among the examined national

laws, with a noticeable improvement compared to the previous regulation.

10.6. Goods with digital elements
The amendments of national legislation caused by the transposition of Directive (EU)
2019/771 introduced substantial modifications compared to the previous legislation
regarding goods with digital elements in all the examined countries, excluding Serbia,
which is still influenced only by Directive 1999/44/EC. In essence, the national legislators
introduced specific legal solutions, whose scope of application is restricted exclusively to
the sale of goods with digital elements (digital content or digital service). Before the
amendments, this type of goods did not have a particular and distinct position compared

to other movable and tangible goods regarding the seller’s liability for the defect.
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The examined national legal frameworks faithfully transposed the provisions of Directive
(EU) 2019/771 concerning the specific legal solutions differentiating between the single
(one-off) and continuous supply of digital content and digital services. In that sense, the
provisions on the lack of conformity are applicable when the goods incorporate or are
interconnected with digital content or digital services in a way that their absence would
hinder these goods from performing their functions correctly, and the digital content or
digital services are to be supplied with the goods under the same sales contract.
The consumer’s position became more favourable in certain aspects compared to the sale
of ordinary movable goods in the case of the continuous supply of digital content or digital
services. Namely, the temporal scope of the seller’s liability can be longer than two years
when the duration of the continuous supply exceeds that period, with the presumption of
the existence of the non-conformity covering the entire timeframe. For example, the
Romanian Ordinance 140/2021 specifies that when the consumer sales contract envisages
a continuous supply period longer than five years, the seller becomes liable for any lack
of conformity appearing during that supply period.
The seller is additionally required to ensure that the consumer is notified of updates,
including security updates, necessary for the goods to maintain compliance with the sales
contract and that the consumer receives them. The duration of this obligation is determined
by the consumer’s reasonable expectation in the case of the one-off supply, while it
follows the period of the seller’s liability for the continuous supply of digital content or
digital service.

10.7. Consumer Remedies
Before the amendments required to transpose Directive (EU) 2019/771, the interrelation
between remedies at the consumer’s disposal differed from Directive 1999/44/EC in all
the examined national laws. The hierarchy of the remedies, differentiating between
primary and secondary claims, was not uniform, while the existence of some additional
claims in specific countries further deepened the divergence in this regard. However,
repair, replacement, price reduction, and termination of the contract were present in all the
analysed countries.
The hierarchy consisting of repair and replacement as primary, and the appropriate price

reduction and the termination of the contract as secondary remedies characterised the
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Czech, Slovak (which differentiated between removable and irremovable defects), Polish,
Romanian, and Serbian law. There is no unanimity in the Czech legal literature concerning
the position of the appropriate price reduction, since it was also considered as a distinct
primary remedy. In Slovak law, the appropriate price reduction became the primary
remedy, substituting replacement, when the goods were sold at a reduced price or the
defect affecting second-hand goods was attributable to the seller’s fault. Moreover,
concerning Serbian law, the termination of the contract and the appropriate price reduction
become immediately available to the consumer if the same or a different defect appears
after the first repair (attempt) or if the defect emerges within six months of the delivery of
the goods to the consumer. Such a legal solution significantly benefits the consumer to the
detriment of the seller.

The Hungarian legislator, before the 2021 amendments of the HUCC, differentiated two
additional remedies, enhancing the consumer’s position. Namely, the consumer was
allowed to repair the defect himself/herself or to have it repaired at the seller’s expense,
as a subsidiary remedy. The consumer-friendly character of the Hungarian legislation has
been amplified by the existence of the concomitant producer’s direct liability, in which
case the repair was a primary and the replacement a secondary remedy.

Regarding Croatian law, the requirement to grant the seller an additional adequate time
limit to perform his/her contractual obligation presupposed the subsidiary character of the
termination of the contract. Thus, repair, replacement, and the appropriate price reduction
were considered primary, while the termination of the contract was the sole subsidiary
remedy. The subsidiary application of the SIoOA implied the existence of the same type
of hierarchy within Slovenian law. However, such an affirmation contradicts the case law
of the Higher Court in Celje, which allowed the consumer to terminate the contract in each
case, without being obliged to fulfil the special additional requirement for the exercise of
this right, specified by Art. 470, Sec. 1 of the SIoOA. Consequently, if this interpretation
is accepted, there was no hierarchy of remedies within Slovenian law. In addition, the
Supreme Court of Slovenia placed at the consumer’s disposal the right to repair the lack
of conformity himself/herself at the seller’s expense when the seller did not eliminate it

within a reasonable additional period.
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The consumer’s obligation to notify the seller within two months of the discovery of the
defect was introduced in Croatian, Slovenian, Romanian, and Hungarian law. This
obligation constituted a counterbalance, aiming at inducing discipline in the consumer’s
behaviour in these national legal systems where the hierarchy of remedies and/or the very
number of available claims favoured the consumer, differing from the model introduced
by Directive 1999/44/EC.

The transposition of Directive (EU) 2019/771 rendered the correlation between the
remedies and their hierarchical order more clear and precise. Thus, the modifications can
be considered substantial in all the examined countries. However, the reduction in the
number of available remedies expressed by abolishing self-repair and the establishment
of the perspicuous hierarchical order between them affects in a preponderantly negative
manner the consumer’s position, benefiting the seller.

In all the analysed legal frameworks, repair and replacement are considered primary, while
the appropriate price reduction and the termination of the contract are secondary remedies
at the consumer’s disposal. Only the Slovenian and Romanian legislator usedthe
opportunity provided by Art. 3, Sec. 7 of Directive (EU) 2019/771, allowing the consumer
to immediately terminate the contract (2022 SIoCPA) or achieve an immediate
replacement of the goods (Ordinance 140/2021) if the defect appeared in less than 30 days
after the delivery of the goods, signifying that the hierarchy of remedies is circumvented
in that case. This legal solution, although the time limit for the emergence of the lack of
conformity is considerably shorter, can be compared to the one contained within Serbian
law.

Although in Hungarian law, the consumer is not allowed anymore to repair the defect
himself/herself or to have it repaired at the seller’s expense, a considerably higher level of
consumer protection has been preserved by retaining the validity of the provisions
governing the direct liability of the producer, with repair as primary and replacement as
secondary remedy.

Finally, the obligation imposed on the consumer to inform the seller about the defect
within two months of its detection has been retained in Croatian, Slovenian, and
Hungarian law. On the other hand, it has been introduced in Slovak law, while the Czech,
Romanian, and Polish legislators decided not to implement it.
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10.8. Consumer Guarantees
Although the novelties introduced by the transposition of Directive (EU) 2019/771, which
mainly concern some formal requirements of the commercial guarantee and the
introduction of the producer’s commercial guarantee of durability, may be considered
necessary, the uniformity in the field of consumer guarantees, unlike in the other analysed
areas, has not been achieved. Consequently, its impact on the consumer’s position varies,
being contingent upon the specific national law. The most significant divergences notably
affecting the consumer concern the existence of the mandatory guarantee, the scope of
subjects included as guarantors, the explicit mention of the available consumer remedies,
and their (potentially hierarchical) interrelation.
The mandatory guarantee has been retained in Slovenian for the so-called “technical
goods” and in Hungarian law for certain durable goods. While the guarantor is exclusively
the producer in Slovenian law, this obligation is imposed on the seller in Hungarian law.
In both legal systems, the hierarchical order between the available remedies consists of
three levels, with repair as the primary and replacement as the secondary remedy. The
tertiary remedies are the reimbursement of the entire purchase price (in both legal systems)
and the appropriate price reduction (only in Slovenian law). Undoubtedly, the mandatory
guarantee offers the consumer a much higher reassurance that his/her rights will be
realised. Considering the producer’s direct (legal) liability for the lack of conformity in
Hungarian law, the Hungarian legislator proved to be the most consumer-friendly
concerning the probability of fulfilment of his/her demands.
When it comes to the commercial or contractual guarantee, the scope of subjects who
could become guarantors explicitly comprises both seller and producer in Croatian,
Slovenian, Czech (since the 2022 amendments), Slovak (since the 2024 amendments), and
Serbian law. The producer can issue a commercial guarantee for durability in Croatian,
Slovenian, Hungarian, Romanian and Slovakian law, while in Czech law, this institute
corresponds to the guarantee that the goods will retain their functions and performance
during normal use for a certain period. The Polish law specifically mentions the guarantee
that concerns the quality of the goods.
The remedies at the consumer’s disposal are explicitly mentioned in Croatian, Slovenian,

Czech (since the 2022 amendments), Slovak (since the 2024 amendments), Polish, and
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Romanian law. However, the obligatory hierarchical order between the consumer
remedies regarding the commercial guarantee has been established solely within Croatian
law, where repair is a primary, replacement a secondary remedy, while the appropriate
price reduction and the termination of the contract are the tertiary claims which can be

directed only toward the seller.

10.9. Overall Conclusion

Although the level of significance of the amendments constituting the transposition of
Directive (EU) 2019/771 concerning the consumer’s position is not identical in all areas
covered in this thesis, with the principal definition of the consumer sales law and the
existence of a lack of conformity in a certain point in time conditioning the seller’s liability
being the least affected by the modifications, it is possible to provide a general conclusion
that the new regulation in all the examined legal frameworks (except Serbia) demonstrates
a substantial and notable change compared to the regulation based on Directive
1999/44/EC. This kind of change is preponderantly due to the maximum harmonisation
character of Directive (EU) 2019/771, as opposed to the minimum harmonisation
character of Directive 1999/44/EC, allowing the national legislatures to depart from its
provisions, which option was widely used (although not in an identical manner) by the
analysed national systems, and provide a higher level of consumer protection. The areas
mostly affected by different, novel, or even considerably more precise legal solutions
concern the determination of the lack of conformity/defect, the duration of the
presumption of non-conformity, and the interrelation and hierarchical order between the
remedies available to the consumer. Moreover, the distinct regulation of the goods with
digital elements represents a complete novelty, since this type of goods was not covered
by special legal provisions prior to the transposition of Directive (EU) 2019/771.

The options provided by the same Directive to introduce different, country-specific legal
solutions have been utilised by the examined national legislator, although not consistently
and not in the same way. In essence, the national legal system, taking advantage of such
opportunities in one field (for example, the Slovak and Polish legislators regarding the
longer duration of the presumption of non-conformity), refrained from doing so in another
field (exempli causa, in circumventing the hierarchy of remedies, as done by the Slovenian

legislator). Consequently, there is no complete uniformity between the analysed national
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laws, which influences the position of the consumer in the specific country. The existence
of the mandatory guarantee in Hungarian and Slovenian law, as well as the legal
producer’s liability for the defect in Hungarian law, as a reassurance that the consumer’s
claim will be fulfilled, additionally undermines the level of similarity between the
examined national legal systems. However, although these distinct legal solutions
represent an additional burden imposed on the seller and/or producer, they raise the level
of consumer protection as the realisation of consumer remedies may be directed toward
two different subjects.

The determination of the influence of the recent amendments on the consumer's position
at the level of national law varies, being dependent upon the specific area, and without
affecting each examined national framework in the same manner. In that regard, providing
more precision to the concept of lack of conformity and the formal requirements
connected to the commercial guarantee, prolonging the duration of the presumption of
non-conformity, introducing specific provisions governing goods with digital elements,
as well as establishing more transparent and proactive requisites for the seller’s
exemptions from liability regarding the objective requirements for conformity in all the
analysed national laws improve the consumer’s position compared to the previous
regulation. On the other hand, reducing the number of remedies at the consumer’s
disposal, establishing a clearer, more solid hierarchy between these remedies based on the
ancient principle “Pacta sunt servanda”, as well as retaining or introducing (as occurred
in Slovak law) the consumer’s obligation to notify the seller of the defect within two
months of its detection as a means of inducing discipline and imposing a higher level of
attention to the consumer, constitute novelties which are more favourable to the seller’s
position. Therefore, the improvement of the level of consumer protection has not been
achieved equally in all the examined fields, since the modifications brought to the area of
consumer remedies prove to be more beneficial to the seller, as the other party to the
consumer sales contract, toward whom these remedies are directed. However, taking into
account that the modifications that are more beneficial to the consumer prevail, the
overall, general conclusion is that the recent amendments, although not without

exceptions, have a positive impact on the consumer’s position in the examined national

236



laws. In that regard, they may serve as a point of reference or model to the Serbian
legislator while transposing Directive (EU) 2019/771.
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Businesses and on Detailed Rules for Contracts for the Provision of Digital Services];

A Kormany 365/2022. (IX. 23.) Korm. rendelete a fogyaszto és vallalkozas kozotti, az
aruk adasvételére, valamint a digitalis tartalom szolgaltatasara és digitalis szolgaltatasok
nyujtasara irdnyuld szerzédések részletes szabdlyairol szold 373/2021. (V1. 30.) Korm.
rendelet maédositasarol [Government Decree No. 365/2022 on Detailed Rules for
Contracts Between Consumers and Businesses for the Sale of Goods and the Supply of
Digital Content and Digital Services, Amending Government Decree No. 373/2021];
2013. évi CLXXVIIL Torvény a Polgéari Torvénykonyvrdl szold 2013. évi V. torvény
hatalybalépésével Osszefliggd atmeneti és felhatalmazo rendelkezésekrdl [Act CLXXVII
on Transitional and Enabling Provisions Related to the Entry into Force of Act V of 2013
on the Civil Code];

Végso elbterjesztdi indokolds a fogyasztd és vallalkozéds kozotti, az aruk adasvételére,
valamint a digitalis tartalom szolgéltatasara és digitalis szolgaltatasok nyujtasara iranyuld
szerzOdések részletes szabalyairdl szolé 373/2021. (VI. 30.) Korm. rendelethez [Final
Explanatory Statement to the Government Decree No 373/2021 (June 30) on the Detailed
Rules for Contracts Between Consumer and Business for the Sale of Goods, Respectively
for the Supply of Digital Content and for the Provision of Digital Services];

2010 évi CXXX torvény a jogalkotasrol [Act CXXX of 2010 on Law-Making];
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2021. évi LI. Torvény egyes torvényeknek a kézbesitéssel eés az igazsagugyi agazati
szabalyozassal Osszefliggd modositasarol [Act LI of 2021 Amending Certain Laws
Relating to Service and Sectoral Judicial Legislation];

1997. évi CLV. torvény a fogyasztovédelemrdl [Act CLV of 1997 on Consumer
Protection];

45/2014. (1. 26.) Korm. rendelet a fogyaszto és a vallalkozas kozotti szerzédések részletes
szabalyairol [Government Decree No. 45/2014 on the Detailed Rules on Contracts
Between Consumer and Business];

19/2014. (IV. 29.) NGM rendelet a fogyaszto és vallalkozas kozotti szerz6dés keretében
eladott dolgokra vonatkozO szavatossdgi és jotallasi igények intézésének eljarési
szabalyairol [Government Decree no. 19/2014 on the Procedural Rules for Handling of
Warranty and Guarantee Claims for Goods Sold under a Contract between a Consumer
and a Business];

151/2003. (IX. 22.) Korm. Rendelet az egyes tartdés fogyasztasi cikkekre vonatkozd
kotelezd jotallasré (Government Decree no. 151/2003 (IX. 22.) on the mandatory
guarantee for certain durable consumer goods);

93/2024. (IV. 23) Korm. Rendelet a fogyasztovédelemmel Osszefiiggd
korményrendeletek mddositasarol (Government Decree no. 94/2024 amending
government decrees on consumer protection);

181/2003. (XI. 5.) Korm. rendelet a lakasépitéssel kapcsolatos kotelezd jotallasrol
(Government Decree no. 181/2003 (XI. 5.) on a mandatory guarantee associated with the
construction of dwellings);

249/2004. (VIII. 27.) Korm. rendelet az egyes javito-karbantartd szolgaltatdsokra
vonatkoz6 kotelezd jotallasrol (Government Decree no. 249/2004 on the mandatory
guarantee for certain repair and maintenance services);

10/2024. (V1. 28.) IM rendelet a kotelez6 jotallas ala tartozo tartdos fogyasztasi cikkek
korének meghatarozasarol (Ministerial Decree 10/2024 determining the durable goods
covered by a mandatory guarantee);

Decision of the Supreme Court Pfv. 21.825/2012/9;

Opinion of the Civil Division of the Hungarian Supreme Court no. 1/2004.

The Czech Republic
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Zakon, kterym se méni zdkon €. 40/1964 Sb., obcansky zakonik, ve znéni pozdéjsich
predpist, a zdkon ¢. 65/1965 Sb., zdkonik prace, ve znéni pozdéjSich predpist [Act
amending Act No. 40/1964 Coll., the Civil Code, as amended, and Act No. 65/1965 Coll.,
the Labour Code, as amended], Sbirka zakonu [Collection of Laws], No. 57/2002;
Obcansky zakonik [Civil Code], Sbirka zdkontu [Collection of Laws], No. 19/1964;
Obcansky zakonik [Civil Code], Sbirka zakont [Collection of Laws], No. 89/2012;
Zéakon o ochrané spotiebitele [Consumer Protection Act], Sbirka zdkont [Collection of
Laws], No. 634/1992;

Zakon, kterym se méni zakon €. 634/1992 Sb., o ochrané spotiebitele, ve znéni pozdéjsich
predpist, a zédkon ¢. 89/2012 Sb., obCansky zakonik, ve znéni pozdéjsich predpisi [Act
amending Act No. 634/1992 Coll., on consumer protection, as amended, and Act No.
89/2012 Coll., Civil Code, as amended], Sbirka zakonii [Collection of Laws], No.
374/2022;

Explanatory Memoranda to the 2022 Amendments;

Supreme Court of the Czech Republic Judgment in Case 33 Cdo 3744/2015;

Decision of the Supreme Court of the Czech Republic, File No. 33 Cdo 1323/2013;
Decision of the Supreme Court of the Czech Republic, File No. 30 Cdo 68/2007;
Decision of the Supreme Court of the Czech Republic, File No. 25 Cdo 1612/2004.
Slovakia

Zakon z 2. marca 2004,ktorym sa meni a dopiia zakon &. 40/1964 Zb. Ob¢iansky zdkonnik
v zneni neskorSich predpisov [Act of March 2, 2004 amending Act No. 40/1964 Coll.
Civil Code as amended], Zbierka zakonov [Collection of Laws], No. 150/2004 Coll.;
Obciansky zdkonnik [Civil Code], Zbierka zékonov [Collection of Laws], No. 40/1964;
Zakon o ochrane spotrebitel’a a 0 zmene zakona Slovenskej narodnej rady ¢. 372/1990 Zb.
o priestupkoch v zneni neskorSich predpisov [Act on Consumer Protection and
Amendment to Act of the Slovak National Council No. 372/1990 Coll. on offenses as
amended], Zbierka zakonov [Collection of Laws], No. 250/2007;

Zakon o ochrane spotrebitel’a pri predaji tovaru alebo poskytovani sluzieb na zaklade
zmluvy uzavretej na dialku alebo zmluvy uzavretej mimo prevadzkovych priestorov
predavajiceho a o zmene a doplneni niektorych zakonov [Act on Consumer Protection in

the Sale of Goods or Provision of Services Based on a Distance Contract or a Contract
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Concluded Outside the Seller's Business Premises and on Amendments to Certain Acts],
Zbierka zakonov [Collection of Laws], No. 102/2014;

Zékon o ochrane spotrebitel’a a o0 zmene a doplneni niektorych zakonov [ Act on Consumer
Protection and Amending Certain Laws], Zbierka zakonov [Collection of Laws], No.
108/2024;

The Explanatory Memoranda for the 2024 Amendments;

Supreme Court of the Slovak Republic Judgment in Case 3MCdo/14/2014;

Supreme Court of the Slovak Republic Judgment in Case 4 Cdo 10/2009.

Poland

Kodeks cywilny [Civil Code], Dziennik Ustaw [Journal of Laws], 1964/16/93;

Ustawa z dnia 27 lipca 2002 r. o szczegolnych warunkach sprzedazy konsumenckiej oraz
0 zmianie Kodeksu cywilnego [Act of July 27, 2002 on Special Conditions of Consumer
Sales and Amending the Civil Code], Dziennik Ustaw [Journal of Laws], 2002/141/1176;
Ustawa z dnia 30 maja 2014 r. o prawach konsumenta [Act of May 30, 2014 on Consumer
Rights], Dziennik Ustaw [Journal of Laws], 2014/827,

Ustawa z dnia 4 listopada 2022 r. o zmianie ustawy o prawach konsumenta, ustawy -
Kodeks cywilny oraz ustawy - Prawo prywatne mi¢dzynarodowe [Act of 4 November
2022 amending the Act on Consumer Rights, the Civil Code and the Private International
Law Act], Dziennik Ustaw [Journal of Laws], 2022/2337;

Reasoning to the 2022 Amendments;

Supreme Court of the Republic of Poland Judgment, Ref. no. | CSK 477/16.

Romania

Lege nr. 449/2003 din 12 noiembrie 2003 privind vanzarea produselor si garantiile
asociate acestora [Law 449/2003 Regarding the Sale of Goods and Associated
Guarantees], Monitorul Oficial [Official Gazette], no. 347 of 6 May 2008;

Lege nr. 363 din 21 decembrie 2007 privind combaterea practicilor incorecte ale
comerciantilor in relatia cu consumatorii si armonizarea reglementarilor cu legislatia
europeana privind protectia consumatorilor [Law no. 363 of 21 December 2007 on
Combating Unfair Practices of Traders in Their Relations with Consumers and
Harmonizing Regulations with the European Legislature on Consumer Protection],
Monitorul Oficial [Official Gazette], no. 899 of 28 December 2007;
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Ordonanta de urgentd nr. 174 din 19 noiembrie 2008 pentru modificarea si completarea
unor acte normative privind protectia consumatorilor [Emergency Ordinance no. 174 of
19 November 2008 on Amending and Supplementing Certain Normative Acts Regarding
Consumer Protection], Monitorul Oficial [Official Gazette], no. 795 of 27 November
2008;

Ordonanta nr. 9/2016 pentru modificarea si completarea Legii nr. 449/2003 privind
vanzarea produselor si garangiile asociate acestora [Ordinance no. 9/2016 Amending and
Supplementing Law no. 449/2003 on the Sale of Goods and Associated Guarantees],
Monitorul Oficial [Official Gazette], no. 66 of 29 January 2016;

Lege nr. 353 din 27 decembrie 2018 privind aprobarea Ordonantei Guvernului nr. 9/2016
pentru modificarea si completarea Legii nr. 449/2003 privind vanzarea produselor si
garantiile asociate acestora [Law no. 353 of 27 December 2018 on the Approval of the
Government Ordinance no. 9/2016 Amending and Supplementing Law no. 449/2003 on
the Sale of Goods and Associated Guarantees], Monitorul Oficial [Official Gazette], no.
4 of 3 January 2019;

Lege nr. 287 din 17 iulie 2009 privind Codul civil [Law no. 287 of 17 July 2009 on the
Civil Code], Monitorul Oficial [Official Gazette], no. 511 of 24 July 2009;

Ordonanta de urgenta nr. 140 din 28 decembrie 2021 privind anumite aspecte referitoare
la contractele de vanzare de bunuri [Emergency Ordinance no. 140 of 28 December 2021
on Certain Aspects Relating to Contracts for the Sale of Goods], Monitorul Oficial
[Official Gazette], no. 1245 of 30 December 2021;

Legea nr. 205/2023 pentru aprobarea Ordonantei de urgentd a Guvernului nr. 140/2021
privind anumite aspecte referitoare la contractele de vanzare de bunuri [Law 205/2023
Approving the Government Emergency Ordinance no. 140 of 28 December 2021 on
Certain Aspects Relating to Contracts for the Sale of Goods], Monitorul Oficial [Official
Gazette], no. 616 of 06 July 2023;

Ordonanta de urgenta nr. 34 din 4 iunie 2014 privind drepturile consumatorilor in cadrul
contractelor incheiate cu profesionistii, precum si pentru modificarea si completarea unor
acte normative [Emergency Ordinance No. 34 of June 4, 2014 on Consumer Rights in
Contracts Concluded with Professionals, as Well as for the Amendment and Completion
of Certain Normative Acts], Monitorul Oficial [Official Gazette], no. 427 of 11 June 2014.
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Serbia

Ustav Republike Srbije [Constitution of the Republic of Serbia], Sluzbeni glasnik RS
[Official Gazette of the Republic of Serbia] 83/06, 115/2021;

Zakon o potvrdivanju Sporazuma o stabilizaciji i1 pridruzivanju izmedu evropskih
zajednica i njihovih drzava ¢lanica, s jedne strane, i Republike Srbije, s druge strane [Act
on Ratification of the Stabilisation and Association Agreement between the European
Communities and Their Members on One Side and the Republic of Serbia on the Other
Side], Sluzbeni glasnik RS [Official Gazette of the Republic of Serbia] 83/08;

Zakon o zastiti potroSata [Consumer Protection Act], Sluzbeni glasnik RS [Official
Gazette of the Republic of Serbia] 73/2010;

Zakon o zastiti potroSaca [Consumer Protection Act]. Sluzbeni glasnik RS [Official
Gazette of the Republic of Serbia] 62/2014, 6/2016 — special laws and special law
44/2018;

Zakon o zastiti potroSaca [Consumer Protection Act]. Sluzbeni glasnik RS [Official
Gazette of the Republic of Serbia] 88/2021;

The Explanatory Memoranda for the 2014SrCPA.
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